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preface 

As is clear from the title of the hook, an attempt has 
been made m the present volume to deal with the develop- 
ment and working of the Indian Constitution. The histon- 
of the evolution of our constitutional machinerv from the 
time of the establishment of the East India Company in 1600 
to the enactment of the Indian Independence Act in 1947 and 

tituMo*^h^°th"“r independent Republican Cons- 

titution by the Constituent Assembly, ponstitutes most fasci- 
nating theme of study for students of political science and 
constitutional history. Added to this a smdv into the work 
ing of our new Constitution and the practical functioning of 
the biggest parliamentary democracy in the world has “not 
only something of the grand and the dramatic in it, but also 

a vital significance for the future of democracy. 

# 

To our knowledge, there is no such work vet publish- 
ed, which gives a historical, synthetic and systematic account 
of the evolution of the Indian Constitution as influenced bv 
the developing forces of Indian nationalism, and an exposi- 
tion and evaluation of the working of her new Constimtion 
in Its various aspects The present work is an humble attempt 

in this direction. It gives a composite picture of the Com- 

plex and variegated process of the rise of Indian nationalism 
Its impact on the evolutwn of our constitutional machinary’ 
and an insight into the functioning of our new Constitution 

The present Constitution of India came into force on 
January 26, 1950. During the brief period of its working 
we have had two general elections in which the Congress’ 
emerged as the ruling party both at the Centre and in the 

‘95^-5? did a non-Cong- 
ress Mm^try function in the former PEPSU .State and at 

don ™ns of adminis’tra- 

j. , Kerala. Based on this limited e.xpcricnce, it is rather 

difficult to pronounce judgment on the ’success or otherwise 
ot that part of our Constitution which concerns the relation- 
ship between the Centre and the States. In so far a^the 
her aspects of the Constitution are concerned, partic^Srly 



the provisions relating to fundamental rights, the relationship 
between the legislature and the executive, the position of 
the Governors and the President, the place of the judiciary 
in the Constitution, etc., enough material is available and the 
same has been given at approprtate places in the volume 
under reference. 

The book is divided into two parts. Part I deals with 
the evoliition of the Indian Constitution in the context of the 
national movement, and Part II deals with the exposition and 
working of the present Constitution, including the working 
of political parties. The hook is primarily intended for 
students of Graduate and post-Graduate classes in Political 
Science, though the general reader interested in the working 
of our Constitution will also find it quite interesting and in- 
formative. Care has been taken to utilize only original sources 
in the preparation of the book, even when all contemporary 
works on the subject have been consulted. A list of books 
referred to in the preparation of each chapter has been given 
at the end under the title 'Select Bibliography.* A special 
feature of Part II is the comparison of the provisions of the 
Indian Constitution with similar provisions in other cons- 
titutions of the world. Simple language has been used in 
the exposition of the subject. 

We shall be grateful for any constructive sugvestions 
and criticisms from students and teachers of Political Science 
which will enable us to make the second edition more useful. 

Baj Narain Gupta 
Ramfsh Narin Mathur 
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VOLUME I 


CONSTITUTIONAL DEVELOPMENT 



CHAPTER 1 


GROWTH OF THE INDIAN CONSTITUTION 

The history of the evolution of the constitutional machi- 
nery in India is the history Uf the esra^Dlishment, growth 
and final disappearance of British power from this great land. 
The present Constitution of our country is rooted in the 
past and to understand it a brief historical survey of India’s 
constitutional development is necessary. 

1. India Under The East India Compant 

It was in the year 1600 that Queen Elizabeth granted 
a charter to a group of English merchants known as ‘Com- 
pany of London merchants’ to carry on trade with the East. 
The British Company had no political ambitions at first. It 
just wanted to engage itself in trade. It built factories 
at important trading centres such as Surat (1608), Masuli- 
pattam (i6i6), Madras (1640) and Calcutta (1690). In the 
initial stages it had to face severe competition from the 
Dutch, the Portuguese and the French trading companies. 
But it crushed all of them and finally annihilated the French 
Company as a result of the Carnatic Wars. 

The setting sun of the Moghul Empire proved very 
propitious to the British traders. Taking advantage of the 
political rivalries between petty princes and Nawabs of.India, 
the East India Company set one ruling prince against another. 
It thus engaged itself in the most fascinating game of 
empire-building. Clive won the Battle of Plassey in 1757 
and the Battle of Buxar in 1764. The latter was able to 
secure for the Company the right of ‘Diwani* over Bengal, 
Bihar, and Orissa. Thus, the de jure authority of the Com- 
pany was established in these territories. Technically this 
area still belonged to the Moghul Emperor but the Company 
enjoyed the right of revenue collection and administration. 
In 1765, theNawab of Bengal, in return for an annual pen- 
sion of Rs. 50 lakhs, handed over to the East India Company 
the power of Nizamat, i. e., the authority to maintain order 
and peace in the province. Thus, the Company acquired 
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both D/hw;/ (R evenue) and (Administrative) powers 

over modern Bengal^ Bihar and Orissa. Clive did not upset 
this system. He left the Diwani and the Nizamat undisturb- 
ed in the hands of the Nawab (Muhammad Raza IChan)> 
appointed Francis Sykes, Resident at Murshidabad, as an 
overall in-charge to supervise the whole affair. This arrange- 
ment, known as double government, did not, however, 
function \try well.* 

Pabxiamentart Intervention in Indian Affairs 


The Regulating Act, 1773 

The rise of the power of the East India Company in 
Indian territories could not fail to arouse the interest oF 
the British Parliament and the British public in its affairs, 
specially so, when stories of the misdeeds of the servants 
of the Company reached their ears. The British Parliament 
passed a series of Acts to regulate the affairs of the East 
India Company and set up a unified system of administra- 
tion in India. The first of these Acts was known as the 
Regulating Act of 1775- Before the passage of this Act, 
the presidencies of Bengal, Madras and Bombay were in- 
dependent of one another. They had direct dealings with 
the Court of Directors in England which was the supreme' 
controlling authority over the Company’s affairs. The Act 
subordinated the Presidencies of Bombay and Madras to 
the Presidency of Bengal. The Governor of Bengal became 
the Governor-General of all the Company’s possessions in 
India. An Executive Council of four was constituted to 
assist him. The Governor-General had to consult the Exe- 
cutive Council and abide by the majority decision. A Sup- 
reme Court of Judicature consisting of a Chief Justice and 
four puisne Judges was also established to decide the cases 
of the Europeans and the Company’s servants, and to appr- 
ove the rules and regulations framed by the Governor 
Generd-in-Council. Warren Hastings became the first Gov- 
ernor-General under the provisions of this Act 


: ‘‘Thus, a system of dual Government was estab- 
lishcd, under which the Company, assumed c5>taD 

rhe r.^enues .of the coun.n-, Jd 'f;.,, ~ over 

order through the agency of Courts of Law” kw and 

hdia, p. 38). . Govfniment of 
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Pitt’s India Act, 1784 

The provisions of the Regulating Act were found to 
be unsatisfactory inasmuch as the powers of the Supreme 
Court, the Governor-General and his Executive Council were 
not clearly defined. The result was a constant friction among 
them. An amending Act passed in 1781 removed this defect 
partly by freeing the executive from the necessity of regis- 
tering its regulations and ordinances with the Supreme Court 
and getting its due sanction. But it still left undecided the 
question of their respective jurisdictions. It was also felt that 
the East India Company was not discharging its affairs pro- 
perly and that the British Parliament should exercise more 
effective control over Indian affairs, instead of leaving them 
into the hands of a commercial company. Pitt’s India Act 
of 1784 sought to achieve these objects. It placed the sup- 
reme authoritv of Indian administration into the hands of 

_ » 

the British Government through the agency of a Board of 
Control consisting of six Commissioners including the Sec- 
retary of State, the Chancellor of the Exchequer, and a Pre- 
sident, who eventually became the Secretary of State for 
India. The Board of Directors of the Company was made 
subordinate to the Board of Control. The Act also constitut- 
ed a special secret committee of three persons. It could send 
the orders of the Board of Control direct to the officers of the 
Company without communicating their contents to the Direc- 
tors. The Act reduced the number of members of the Gover- 
nor-General’s Council as well as those of Bombay and Madras 
from four to three and gave the Governor-General and 
Governors a casting vote. It defined clearly the jurisdiction 
of the Supreme Court and increased the powers of the 
Governor-General over the other Presidencies. 

The Charter Acts of 1793, 1813 and 1833 

The Company’s charter was renewed after every 20 vears. 
On each such occasion the Parliament sought to tighten its 
control over Indian affairs. The Charter Act of 1795 grant- 
ed a fresh lease of life to the Company for 20 years. The 
Governor-General and the Governors were given the power 
of overruling their Council. The Act also enhanced the 
control of the Governor-General over the two Presidencies. 
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The Charter Act ©f 1815 deprived the East India Com-s 
pany of its monopoly of trade in India except in tea and 
emphasised the sovereignty of the British Parliament over 
the affairs of the East India Company. It also authorized an 
annual expenditure of one lakh of rupees for the promotion 

India. 

The Charter Act of 1835 reorganised Indian administra- 
tion on a new basis. It made the Company a purely political 
and administrative body and terminated its existence as a 
commercial concern. It centralised administration by vest- 
ing all authority in one centre. Bombay and Madras Presi- 
dencies were deprived of their independent power of law- 
making. The Governor-General-in-Council became the sole 
legislative source for the whole of India. The Governor- 
GeneraPs Executive Council was enlarged with the addition 
of a fourth law member, without the right of vote. Under 
his presidentship a Law Commission was appointed to re- 
vise and frame laws for the whole of India. The Act also 
down that ‘fitness is henceforth to be the criterion of 
eligibility’ and that no native of India should by reason of 
his religion, place of birth, descent ot colour be disqualified 
from holding any office under the Company, j ^ 

The Charter Act of 1853 


of education and learning in 


The Act of 185 5 paved the way for the final surrende 
of power from the hands of the East India Company to th 
British Parliament. The Ac^ did not renew the charter o 
the Company for another 20 years but merely said ‘th 
company will function, until Parliament otherwise provides’ 
It reduced the number of Directors from 24 to 18 skTu 
of whom were to be nominees of the British L 

It took away from the Directors thdr rfjhr Governmem 

by instituting for the first time the covenfnted civil se°^“if 
based on an open competitive examination The ^t f^Prh 
first time differentiated between the j . 

functions of the Governor-General ’c P ^ executiv 

far, both these functions were perforJSrh“ r S 

cil. It now created a lellatum for Rrt^l 
mg 12 members : the Gwernor-GeneS th^Co 

in-cluef, four members of the- Executi^'liiouLfor^em 
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ber from each Presidency, the Chief Justice of Bengal, and 
a puisne Judge of the Supreme Court of Bengal. The law 
member became a full member of the Council. 

The Act of 1858 

The people and the princes of India were by now 
completely sick of the Company’s rule. This dissatisfaction 
found expression in the great rebellion of 1857 which is 
described by the British as the Sepoy Mutiny. This rebel- 
lion sealed the fate of the Company for all time to come, 
as the entire responsibility for its outbreak was placed on 
the corrupt administration of the Company. \The British 
Parliament by passing an Act in 1858 formally took over 
the Government of India under its direct authority. The 
Act declared that India was to be governed directly by and 
in the name of the Crown, acting through a Secretary of 
State who was to exercise all powers hitherto exercised by 
the Court of Directors or the Board of Control. The Sec- 
retary of State for India was to be a member of the British 
Parliament and a Minister of Cabinet rank and was to be 
assisted by a Council of 15 members. The Council was 
merely an advisory body and the Secretary of State was not 
bound to consult it, except in matters relating to expendi- 
ture of Indian revenues and Imperial services, in which case 
their advice was binding on him. The Secretary of State 
every year sent a large number of despatches without the 
knowledge of the Council. He had, however, to submit 
before the Parliament each year an audited statement of the 
revenues and expenditure of India and a report about tlie 
moral and material progress of the country during that year. 

II. India Under The Crown 

The passing of the Act of 1858 marked the end of one 
epoch and the commencement of another in the constitu- 
tional history of India. During the latter period there was 
growth of political consciousness in the people, who started 
demanding the transfer of power into Indian hands. The 
British Government responded to this demand only partially 
and in bits. It passed aseries of Acts beginning with the 
Councils Act of 1861, to the Indian Independence Act of 
1947, and thus gradually led the people onto the road of 

k 
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self-government^ It should not be understood that the ori- 
ginal intention of the British Parliament was to establish 
responsible Government in India. Perhaps it would be 
more correct to say that die pace of events compelled the 
British to relinquish power and to concede the demand for 
Indian independence. 

The Indian Councils Act of i86i 


It was held by many enlightened persons that the main 
cause of the outbreak of the 1857 rebellion was the lack of 
contact between rulers and ruled. The question of giving 
representation to Indians in the legislature of the country 
was, therefore, raised in British Parliament at the time of the 
passing of the Act of 1858. The memory of the revolt being 
too recent then, the proposal was not accepted. The move 
was revived in 1861 and in that year for the first time a few 
Indians were associated with the work of legislation.* The 
1861 Act provided that the Governor-Generars Council 
for the purpose of legislation should be reinforced bv the 
addition of not more than 12 and less than six members 
to be nominated by the Governor-General for a term of 
two years, one-half of the additional members being non- 
officials. The powers of the council, were, ho\vever,"limitcd 
only to the field of legislation. It was not allowed to put 
questions or deliberate on questions of policy. ^ 

Again, the Act restored legislative authority to the 
Governments of Madras anc' Bombay, and thus reversed the 
unhealthy tendency of centralisation in legislative affairs. 


The Indian Councils Act of 1892 - 

The Act of 1861 established legislatures ^^-hich were onlv 
‘committees for the p^urpose of making laws’ committees bv 
means of which the Executive Government obtained advice 
and assistance in legislation. This system failed to satisfy 
the national aspirations of educated Indians. During the 
seventies and eighties of the last centurv manv c? •?: 
changes took place in the political life of Tndia 
educated Indians had been deeply inflnenr'^^ 1 * 

pofci ■ho.;i.. ,1 .h. .„h s 

*Sir Charles Wood considered that such a 
conciliate to our rule the minds of the natives of h^h 
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nationalist movements in Italy and Geiraanv. They wetc 
very much depressed by the humiliating conditions pre a 
W in^heir otvn country. Indians were not given an;; vote 

in®administration and were treated as “"in 

country. The discontented people organized themselves m 

a number of associations. The Indian National Congres 
was established in 188;. 'The Congress made a demand! t 
representation of Indians in legis atures and 
The Indian Councils Act of 1892 was influenced by this 
demand. The Act provided for expansion of the 

as well as the Provincial Councils by increasing the number 
of additional members. In accordance with this 
Governor-General’s Legislative Council was to consist . 
not less than 10 and not more than >6 "ommated member 
at least 10 of whom were to be non-officials. ' The Madra 

and Bombay Councils were to consist of 20 
the U P. Legislative Council of 15 and the Punpb aid 
Burma Councils of nine members each. The rules tranud 
under the Act provided for the election of some ol the 
additional members by local bodies like Municipalities and 

District Boards. Thus, the principle "“ons If 

lectlv introduced. The Act also increased the functions ot 
the Councils They could discuss the annual hnancial . tat - 
men7but wire not given the authority to pass a resolution 

or divide the House in respect of financial discussion.. 
The members were also permitted to put questions o 
the Government within prescribed limits, but could ask no 

supplemcntaries. 

The Act of 1892 did not satisfy the nationalist aspira- 
tions of the neople. There was an insistent demand tor the 
refornf of thfl egislativ Councils and for partial Indiani- 
sation of the Executive. Meanwhile several other factor 

intensified popular discontent. The bureaucratic admimstra- 

tion ofLordCurzon further inflamed the 
people. The Partition of Bengal generated a wave of sect 
Fngmvolt. Extremists in the Congress g«hcred st^cn ffi. 
There were demonstrations, meetings and a call ^ 
co-operation with the Government. The British author y 
leacfed to this policy in a dual manner. On the one han, 
it resorted to a policy of stern repression of the extremists 
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and, on the other, it introdj^d the Morley-Minto Reforms 
to placate the liberals. ^ 

The Morley-Minto Reforms (1909) 

These reforms represented ‘the highest water-mark of the 
system of benevolent despotism that prevailed in the coun- 
try.’* They involved no radical change of policy but only 
increased further the representation of Indians in the Central 
and Provincial Legislative Councils. In the centre, the mem- 
bership strength was raised to 60 and in the major provinces 
of Bombay, Bengal and Madras to 50, and in the rest of the 
Provinces to 30. At the centre, out of 60 members, 55 were 
to be nominated and 27 elected. Of the nominated members 
28 were officials and five non-otficials. The system of elec- 
tion was indirect. The members were elected for three years 
on the basis of communal representation. Provincial legisla- 
tures were given a non-official majority. \ The powers and 
functions of the Councils were enlarged. Members could 
ask supplementary questions as also move resolutions. The 
budget was allowed to be debated and resolutions regarding 
appropriation could be moved. For the first time, Indians 
were appointed to the Executive Councils of the Governor- 
General and the provincial Governors as well as to the 
Council of the Secretary of State. 

Thus, the Minto-Morley Reforms introduced a mea- 
sure of representative government in India. It was not 
however, in -any sense a responsible government. The 
reforms introduced for the first time the extremely vicious 
system of communal electorates. This widened the ^ulf 

between the two sister communities of India and proved to 
b6 the precursor of Pakistan. ^ 

III. The Road to Parliamentary Government 
The First World War (1914-18) and the Montford Reforms 

The outbreak of the Fttst World War rt^as a >>reat turn 
ing point in Indian constitutional development n - 
people had declared that their Government m-oc ^ 
democracy and freedom. Indians who helped 

I” ™ '*”• -pp'iMo. 

*Sn Ram Sbarma^ «How India is Governed ” 


p. 7. 
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to themselves. As the British did not respond to this ges- 
ture Mrs. Annie Besant and Lokmanya Tilak intensified the 
a<ritation for self-government. The British Government 
tr'ied to suppress this agitation but to secure active co-ope- 
ration of tL liberals in the war effort announced on August 
20 1917, that the goal of British pohcv in India was the pro- 
gressive realization of responsible government . 

Mr. Montague. Secretary of State for India came to 
India in the winter of ic)i7__and along with Lord Chelms 
ford toured the country. Both of theni held consultations 
with the Government of India and with leaders of pub ic 
opinion and submitted a joint report which became the ba^i. 
of the Government of India Act^rntg. The .^t opened up .t 
new chapter in' the constitutional history of India. For the 
first time it introduced a measure of responsible government 
fn tirprovincial sphere, though it left the centre as irres- 

ponsible as before. 

The 1919 Act 

The Act made the salary of the Secretary of State 
for India and the cost of his office a charge on the Brush 
revenues. So far these expenses were paid out of the Indian 
revenues The number ot members in the Secretary of 
Sure foAndia Council was fixed between eight and 12^ 
His nowers with regard to superintendence direction and 
control of Indian affairs remained unaltered, but he was 
given the power to devolve his authority to Provincial and 
Central Go^vernments. The control of the Central ^«' crn- 
ment was vested in the Governor-General-in-Council whic 
was responsible not to the Central legislature but to the British 
Parliam^ent. A bi-cameral legislature was introduced in ihe 
' centre • the Upper House was named the Council ot State and 
the Lower House the Legislative ^ssembly. The former w as 
to consist of 60 members, 3} elected and 27 nominated, in- 
cluding not more than 20 officials. The latter " as to con s 
of rat ^members 104 elected and 41 nominated, including not 

mort’than arofficfals. The powers of the -- 

increased It could pass legislation under certain conditions 
• could move resolutions and adjournment motions 

vote a part of the budget. The Governor-General had the 
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power of veto over the decisions of the legislature. The term 
of the Legislative Assembly ■was fixed at three years and that 
of the Council of State at five years. 

The Act increased the number of members of the 
■Govemot-GeneraLs Executive Council to eight, including 
three Indians. Of the eight members of the Council, one 
was Governor-Genera], one Commander-in-Chief, one Law 
Member, one Finance Member, one Commerce Member, 
one Communications Member and one Member for Educa- 
tion, Land, Health and Records. The Governor-General 
was given power to override his council in extraordinary 
■cases. The Act also introduced ‘dyarchy’ in the provinces, 
i. f., the provincial administration was divided into two 
halves known as ‘Reserved’ and ‘Transferred.’ The former 
was administered by the Governor and his Executive Coun- 
cillors, responsible to the British Parliament, and the latter 
bv the ministers responsible to the legislative council of the 
province. The Reserved subjects comprised law and order, 
revenue, justice, jails, irrigation, forests, etc. The Transfer- 
red subjects included co-operation, education, agriculture, 
industries, public health, local self-government, ^etc. The 
Executive Councillors were appointed bv the Crown for 
five years, while the ministers could only be from among 

the elected members of the legislature. ^ 

* 

The provincial legislative councils functioned for three 
years. Of their total strength, 70 per cent members were 
elected and not more than 20 per cent could be nominated 
officials. The Governor held supreme authority in the 
province, because he could overrule the'" decisions of the 
ministers and the Executive Councillors; 


The Act also increased the 
and extended their franchise. 


powers of the local bodies 


The Working of the 1919 Act 


The system of dyarchy failed as it violated the unity of 
government. The Governors did not act as ' 1 

heads and overruled the decisions of the ministers 
was no co-operation between the two halves nf *k^ 
ment. Owing to the absence of organized nnlhi^ 1 
in the legislature, the ministers had no solfd supp 
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• 

therefore, they kept themselves in power through the sup- 
port of the official bloc and the Governor. “Dyarchy failed 
to achieve its object, except to a limited extent. The 
evidence to prove this is that the ministers did not consider 
the confidence of an elected ' majority in the legislature 

necessary for their continuance in office In spite ot the 

defeat of ministers, year after year, they continued in office. 
In the United Provinces during three out of seven years, 
1020 to 1927, the ministers could not have continued in 
office without the support of the official block The same 
story is generally true of the state of things in Madras, Bihar, 

Orissa and Bengal. * ^ 

The Rowlatt Act and the Jallianwala Bagh Tragedy 

The Act of 1919 caused a great deal of disappointment- 
amoncr nationalist circles. The resentment and bitterness grew 
with Ae passage of the infamous Rowlatt Act. It ^vas passed 
at the end of 1917 to deal with the revolutionary movement 
in the country. Its provisions were so drastic that even orc.i- 
narv citizens felt their freedom seriously menaced. I he Mus- 
limUt this time were greatly perturbed over the Khilatat 
ouestion Mahatma Gandhi launched a civil disobedience 
mdvemeffit against the Rowlatt Act. In the meantime a grave 
situation developed in the Pun)ab. At Amritsar General 
Dyer ordered his troops to fire at a heavily attended peace- 
ful meeting of the ♦citizens in Jalhanwala J 3 agh. In this 
firinghundred^of people were killed. Later, Martial Law 

was clamped down on the whole of the Punjab.* 

As a protest against this and similar happenings in other 
parts of India, Mahatma Gandhi launched a satyagrah move- 
ment on a nationwide scale in 1920. The Muslims joined 
this movement in large numbers as they were greatly agitated 
over the future of Turkey. Owing to a violent incident at 
Chauri Chaura, Mahatma Gandhi withdrew this movement m 
February, 1922, even though it was then at the height of its 

glory. Later, in 1924, a Swaraj party was organised m the 

- ^umry under the leadership of Shri C. R. Das and Pt. Moti 
Lai Nehru. This party decided to enter the Councils to 
the Constitution. It contested elections, and captured the 

4 

*A. ^podorai, “Dyarchy in Practice,” pp. 567-368 
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majority of seats in several provinces^ thus creating a dead- 
lock on various occasions and making the functioning or 
government difficult. The Congress Party passed resoluUons 
demanding Dominion status for India. 


Simon Commission and the Round Table Conferences 

In 1927 the British Parliament appointed an all-white 
Commission under the chairmanship of Sir John Simon to 
make recommendations for the next instalment of constitu- 
tional advance in India. It was boycotted by all influential 
sections of the people. In 1929, the Labour Government 
which had returned to power, called a Round Table Confer- 
ence in England to discuss the constitutional future of India. 
The first Round Table Conference, was held in 1930. It 
agreed on the setting up of an all-India Federation composed 
of Briti^ Indian Provinces and the Indian States. The second 
Round Table Conference was attended by Mahatma Gandhi 
but it could not reach agreement on the communal ques- 
tion. Mr. Ramsay Macdonald, who headed the next National 
Government with a conservative majority, gave his famous 
‘Communal Award' on August 17, 1932. ’This award was 
modified by the Poona Pact in relation to the representation 
of depressed classes. After the third Round Table Conference 
and the ‘Joint Parliamentary Committee Report’, the Gov- 
ernment of India Act of 1933 was passed. 


The Government of India Act, 1935 ' 

The Act p- wided for an all-India Federation consisting 
of the provinces and the States. It recommended partid 
responsibility at the centre and granted autonomy to the 
provinces. At the centre, it recommended the division of 
subjects, under two heads— Reserved and Transferred The 
Reserved subjects, /.c.. Defence, External Affairs EcclecV.^ 
tical Affairs and Tribal Areas, were to be administered bv 
the Governor-General with the help of Councillors ar,>s 5 . 

ed by him and not responsible to the federal legis^lLure" 

The Transferred subjects were to be adm^nic^o.. j ^ * 

Governor-Genera] with the help of ministers 

to the legislature. The Federal part of the schem 

come into force, but the Federal Court as nr 

Act was established. provided m the 
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forking of Provincial Autonomy 

In February, 1937, the Congress contested elections 
and swept the polls in several provinces. It won a ma)ority 
in six out of II provinces. The Congress refused to accept 
office unless it got an assurance from the Governors that 
they would not use their special powers of interference m 
regard to their constitutional activities. For six momhs 
the Governors formed ‘stop-gap’ or interim mmistrip. ut 
in June, 1937. Lord Linlithgow made a speech clarifying 
the*^ point, that except in extraordinary cases the Go^ ernors 
would not use their special powers. On the basis ot this 
assurance, the Congress in July, i 937 > agreed to accep 
offices in provinces where it was 'm a niajority, /. 1 

Madras, Bombay, the United Provinces, Bihar, the Central 
Provinces and Orissa. Some time m coahtion ^Mth 

'other parties it also formed ministries in N.W. F.l. and 

Assam. Provincial autonomy worked with a fair ^^as re 
of success in these provinces. Governors did ^ 
use of their extraordinary powers and enabled the ^Ilnlster 
to push on with their programmes of 

agricultural development, mass literacy and prohibuiom But _ 
in non-Congress provinces there were complaints of fre- 
quent gubernatorial interference. ^ 

The Second World War and the Constitutional Deadlock 

The Second World War broke out in August 1939 in 
Europe and India was dragged into it against the express 
wishes of her leaders. The Indian National Congress de- 
manded of the British Government a clear declaration ot 
its war aims and their intentions about their applicability to 
India. The British Government failed to respond to this 
demand. The Congress ministries in the eight provinces, 
therefore resigned offices in November, 1959, leaving on \ 
the Puniab, Bengal and and Sind Governments to function 
as before. The Governors declared a breakdown ot the 
constitutional machinery in these provinces and u,ulcr 
section 95 assumed to themselves all the powers of adminis- 
tration and legislation. 

The Muslim Demand for Pakistan 

During the period the Congress was in office, the 
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Muslim League greatly resented it€ exclusion from the share 
of power. It, therefore, carried on a tearing campaign of 
vilification against the Congress. The bitterness reached its 
highest point at the Lahore session of the League in 1940. 
It then passed a resolution demanding the creation of a 
separate State for the Muslims to be known as ‘Pakistan*. 

August Declaration, 1940 

In August, 1940, the Viceroy and the Secretary of 
State for India made an important declaration ‘that the goal 
of British policy in India was the attainment of Dominion 
Status as soon, after the war, as possible. The responsibi- 
lity for framing the new Constitution rested primarily on 
the people of India, subject to due fulfilment of obligations 
which Great Britain’s long connections with India had 
imposed on her and for which His Majesty’s Government 
cannot divest themselves of responsibility’. In 1941 the 
Governor-General’s Executive Council was enlarged to in- 
clude five Indian members in it. 

t 

4 

Cripps* Proposals 


These changes did not pacify the Congress. The entry 
of Japan into the war and the fall of Singapore consti- 
tuted a real .danger to India. The British Government 
sent Sir Stafford Cripps to India to negotiate with the 
Indian leaders and to secure their active co-operation in the 
war. On arrival Mr. Cripps discussed his proposals with 
the members of the Governor-General’s ExeLtivx Council 
and with the leaders of public opinion. The oronosals 
suggested the establishment of a representative Constuuent 
Assembly to frame the new Constitution of India and 
recognized the right of the provinces which did not accept 

r te “"i5 S' 57“'“ 

shoulder the responsibility of the defence'oriX' "tLsc 

and completely ignored the existence nf India 

people of the Indian States who were oi million 

select their representatives to the Cr^ choice to 

This right was conceded to the rulers Assembly. 

• Further, by accept- 
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ing the principle of non-accession for a province they paved 
the way for the disintegration of India, The Muslim League 
was quite prepared to accept the proposals because the 
Leaguers envisaged the possibility of the establishment of 
Pakistan ; still they rejected them because they wanted a 
more categorical assurance. 

Quit India Movement of 1942 

The failure of the Cripps Mission led to a further 
deterioration in the political situation in the country. In 
August, 1942, the Indian National Congress passed a resolu- 
tion asking the British Government to quit India and 
declare it a free country forthwith. In answ'cr, the Govern- 
ment resorted to a policy of ruthless repressiori and put all 
the Congress leaders behind prison bars. This infuriated the 
people who destroyed Government property, burnt Govern- 
ment oifices and committed widespread acts of sabotage. 
The war for Indian independence thus went on with greater 
or less vigour during the next three years. 

The W«vell Plan 

In 1945, Lord Wavell announced that the Cripps’ pro- 
posals could still be revived and he offered a plan of re- 
organization of the Governor-General’s Executive Council 
on the basis of parity between Caste Hindus and Muslims. 
He said, all the seats in the Council except those of the 
Viceroy and the Commander-in-Chief will be offered to 
Indians. A conference of Indian leaders was held in Simla 
but no agreement was reached on ti»e proposal on account 
of differences between the Congress and the Muslim League. ^ 

The Cabinet Mission Plan, 1946 

Soon after this, a Labour Government came into power 
in England. It sent a Parliamentary Commission to India 
to study the political situation. When it returned and sub- 
mitted its recommendations, a Cabinet Mission consisting 
of three British ministers, namely. Lord Pethic Lawrence, 
Sir Stafford Cripps and Mr. A. V. Alexandar, visited India 
to find out ways and means to resolve the Indian constitu- 
tional deadlock. The Mission published its proposals on 
May 16, 1946. It rejected the demand for Pakistan and pro- 
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posed instead the establishment of a Constituent Assembly 
to frame a three-tier constitution consisting of a Union 
Centre, three Groups of States and ii individual Provinces. 
The Union of India was to have control over three subjects 
Defence, Foreign Affairs and Communications. The residuary 
powers were to vest in the Provinces. The Groups were 
to discuss and deliberate on matters of common interest. 
The Mission also proposed that an Interim Government be 
formed at the centre consisting of /the leaders of the major 
political parties. The Congress consented to join such an 
Interim Government on September 2, 1946. The League at 
first did not join the Interim Government as it was offered 
only five seats in a Council of 14 members (6 to Congress 
and 3 to the minorities) but eventually it joined it in Octo- 
ber, 1946. However, it still refused to co-operate iiT the 
Constitution-making body on the plea that the Congress 
had not accepted certain points of the Mission’s proposals. 
The Congress protested that the League which did not parti- 
cipate in the Constituent Assembly had no right to enter the 
Interim Government. The work of the Government became 
difficult because of the differences between the League and 
the Congress. 


Announcement of February 20, 1947 

The deterioration of the political situation and the lack 
of co-operation between the Lea^o and the Congress in the 
working of the Government con' Inced the Labour Cabinet 
in England that it should make a new approach to solve 
the deadlock. It, therefore, made a historic announcement 

on February 20, 1947, to quit India by June, 1948. It hop- 
ed that, faced with immediate responsibility for the govern 
ment of the country, the parties in India might perhaps 

compose their differences. The announcement add^d thL 

‘If an agreed constitution was not worked out bv a Mv 
representative body by the due date. His Maiestv’s ™ ' 
ment would have to consider to whom tK^e's of the 
Central Government in British Tnrlio cv: IVi . 
over whether as a whole to some form of SJaf 

'“rS 8=; 

.onable and in the best interests of the^Sap'^J® 
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June 3 plan 

Lord Mountbatten assumed charge as Viceroy and 
Governor-General of India on March 24, 1947. He propos- 
ed the division of India as the only practical solution of 
the Indian constitutional problem. The Punjab^ Bengal and 
Assam were to be partitioned into Muslim majority and 
Hindu majority districts. It was to be ascertained whether 
the N. W. F. P. and the population of Sylhet District in 
Assam would join Pakistan or not. A Boundary Commission 
was to adjust the boundaries of the two Dominions. The 
plan was accepted both by the Congress and the Muslim 

League. 

The Indian Independence Act 

An agreement on the constitutional problem having 
been reached, a bill was introduced in the British Parliament 
providing for the creation of the two Independent Dominions 
of India and Pakistan on August 1 5, 1947- India was to com- 
prise all territories included in British India before August 
15, excepting territories included in Pakistan by this Act. The 
territories of Pakistan were to consist of East Bengal, West 
Punjab, and the North-West Frontier Province, if its people 
so decided by a referendum. The two Dominions were 
given freedom to withdraw from the Commonwealth. The 
Indian States were given the option of acceding to either of 
the Dominions provided their territories w'ere contiguous. 
Each of the two Dominions was to have a Governor-Gene- 
ral appointed by the Crown. The Constituent Assemblies of 
the two Dominions w'cre to serve as their respective legisla- 
tures and they were invested with full legislative sovereignty. 

Framing of the New Constitution 

The Indian Constituent Assembly as constituted on 
December 8, 1946 consisted of 385 members, 292 from Pro- 
vinces and the rest from Indian States. After the withdraw .t 
of members from Pakistan, its strength was reduced to 308 
members. It formed a Drafting Committee with Dr. B. K. 
Ambedkar as Chairman. Various sub-committees were 
formed to work out the different aspects of the Constitution. 
The Drafting Committee sat for 141 days for giving final 
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shape to the Constitution. It submitted its report to the 
President of the Constituent Assembly on February 21, 1948. 
The discussion on the draft followed thereafter. The final 
Constitution was adopted on November 26, 1949. Thus, 
the Constituent Assembly took about three years in framing 
and adopting the Constitution. The new Constitution came 
into force on January 26, 1950. 
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CHAPTER 2 

INDIA UNDER THE EAST INDIA COMPANY 

Establishment of the East India Company 

In the previous chapter, we have git-en in brief a broad 
survey of the constitutional history of India. In this chapter, 
we propose to deal with the detailed history of the Com- 

pany*s rule in this country. 

As pointed out before, the history of the development 
of the Indian Constitution can be traced back to the year 
1600 when a company of British merchants formed them- 
selves into a trading body and obtained a charter from 
geen Elizabeth to lade 'with India and other parts of 
Asia and Africa, This company was attracted to India b> 
the stories* of fabulous wealth of the country. Under the 

terms of charter, the company of British 
acquire territory, fortify its factories, defend p otect . s 
property, maintain troops, com money and j" 

lice within its settlements. It also 

of trade in the East for 15 years. In return it paid to the 
British Crown a portion of us profits. 

Growth of P»wer of the Cempany 

This charter was made perpetual by James I in 1609. 
Gradually the company built up its position p®wer m 
the Indian territories. In the early stages, as discussed before 
it was a purely trading b*dv and had no political an^bitions 
It built ^up factorieslt different places. But towards he 

middle of the eighteenth centur,' 
political arena by the decadence of the 

\ the English inflicted a severe defeat on Sirajuddoula 
Nawab of B^gal, and estabhshed '^eir supremacy over 
his territory. The Marathas who were venous riv Js of tl^^ 

British were crushed in 1761 m a . -phis 

hands of Ahmad Shah Abdali at the Rattle o P , 
left the British complete masters of the 
could now pursue their plans of territorial exp 

♦G. N. Singh, Landmarks, p. i. 
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out any let or hindrance. But Clive proceeded very cautiously. 
He did not annex any territory, lest he should arouse the 
hostility of all the native rulers.* After defeating the com- 
bined forces of Shah Alam, the puppet Emperor of Delhi, 
Sirajuddoula, the Nawab of Oudh, and Mir Kasim, in 1764, 
at the b^tde of Buxar, he had established the company’s 
ae facto sovereignty over Bengal. He did not proceed to 
tyke over the administration of the territories of Bengal but 

mstead tried out the experiment of a Double Government 
(1765-1772). 


The Double Government ! 

-The system of administration employed by Clive in his 
newly-conquered territories is known as Double Govern- 
ment. The Nawab of Bengty originally acted as ad- 
ministering military and criminal justice and also as Diwan in 
charge of revenue collection and civil justice. The company 
after defeating the Nawab and Shah Alam had acquirrd in 
1765 the right of Divam which meant the right of the collec 
tion of land revenues and customs as also of dvil government 

Pwlian, attnough his work was suDerviseH Kxr > 

servant, Francis Svkes Resident a. at i , 
sisted ‘that while tL nVw* waUut^ n” 
pohcy required that he should be venctatS\nd‘^ ^ shadow 
to show resentment at any lack of resneri- Kv f ^ .^^^ouraged 
His office should be used L renel foreign nations. 

trol, and genuine grievances should 
While thi revenues belonged to tl cn^ him. 

jurisdiction must be exercised .u-. ^he territorial 

country. If the masks '^hief of the 

be able to be complain dire-tV to fb Powers would 

Which in ti^ight hold an iJ:quest into S SdrToTX’ 
♦Clive explained whv he AiA 

annexation thus : “If ideas nfrr^« ^ want to pursue a oolicv 
duct. I foresee that we should "bT^eer''; of ^ut C 

to acquisWon until we had the whole emn^’ ' aequisitioti 

sinha & Baneqee. m arms against us.”-. 
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company.’* With a great deal of embarrassment to her. 
Through this device of dual administration the cornpany vas 
able to retain power without responsibility. But this system 
of dual administration led to disastrous results and v as 

abolished in 1772. 


Constitution of the London Company (1600-1772) 

The London Company originally was a regulated 
company, and not a joint-stock company. In the words o 
llbert, “The members of such a company were subject to 
certain common regulations and were entitled to certain 
common privileges, but each of them traded on his separate 
capital, and there was no joint-stock”. f Each voyage w as a 
separate venture and contribution towards its funds \\as 
raised from those who subscribed to its voyage. It had 
nothing to do with a succeeding voyage. Profits of each 
voyage were distributed among merchants who financed the 
venture. In 1612, however, the subscribers threw their 
contributions into, a joint stock, but this arrangement also 
had no permanent character. The company had a democratic 
constitution. Its members elected each year a Governor 
and 54 Committees. These enjoyed the power to direct the 
voyages of the Company and manage its affairs. 

The London Company had to face a lot of 
in the beginning. Its rival, one Assada Company, 
great losses on it. Ultimately, a compromise was cHecrcd 
between the two Companies and they were merged m 1057. 


The Charter of 1657 required the Company to ha\e 

one joint stock. In the words of Hunter, “ The London 
Company was thus transformed from a feeble relic of ^ 
medieval trade-guild into a vigorous forerunner ^ J'' 

modern joint-stock company.” According to this (.har c 
every one could become a member of the (.ompai 
paying an entrance fee of £5 and purchasing a share ot at 
least £ 100 . The voting rights by the members were h n - 
ever, acquired only when they held shares of at eas ' 
Those who held the stock of £1,000 or more could be elceica 


•Keith, cited inllbcrt’s Governmtnt of India, pp. 
fllbett, Government of India, Vlistorical Survey, p 7. 
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members of the committees. The terms of the Governor and 
the Deputy Governor were limited to two years. 

Charters of i66i and i66S 

Charles II issued a new charter in i66ij empowering 
the Company to send ships of war, men and ammunition 
for the security of its factories and authorising it to coin 
money and administer civil and criminal affairs within its 
jurisdiction. In 1668, he went further and transferred the 
control of the island of Bombay to the Company. He had 
earlier obtained this island from Portugal in dowry at an 
annual rent o£ £10 only. 


The Charter of 1693 

The Chatter of 1695 effected minor changes in the cons- 
titution of the Company. It provided that the Governor 
and the Deputy Governor must hold stocks of at least 
£4,000 and they should hold office for not more than two 
years. Any member’s right to purchase stocks was limited 
to £10,000 and his right of vote to ten. About this time 
the Government of England felt the necessity of raising 
additional funds and it struck upon a novel idea. Mr Iilon- 
tague, the then Chancellor of Exchequer, announced that 
the monopoly of trade in India would be granted to a com- 
pany which could grant a loan of £2,00,000 to the Govern- 
ment at an interest of 8 per cent pet annum. The London 
Company was unable to meet this demand but a new com- 
pany called “General Society” came forward. The British 
Parliament m 1698 granted this company the right of trld- 
ing in East India. The concurrent right of the London 
Company was to terminate at a notice of three years 

pany purchased shares^^orth oco 

ly, a compromise was arrived at bet3 Ultimate- 

were both amalgamated in 1 702 The'^^Jld 
to surrender its charter at tlie^ end of “ ‘^°“pany was 
new company was to carry on trade / ^ 

“The United Company ?f Merchants^of'V^", 

to the East Indies”. In 1700 t ^ England Trading 

^ 7 ° 9 . the London Company sur- 
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Tendered its charter to Queen Anne and a new Company 
under the shorter title of East India Companv started its 
eventful and prosperous career. 

Constitution of the New Company 

The constitution of the new company was similar to that 
of the old. The company’s affairs at home were managed 
by two bodies, the Court of Proprietors and the Court of 
Directors, the latter exercising much greater authorin’ than 
the former. The Court of Proprietors consisted of all per- 
sons holding shares of £^oo or more. They elected each vear 
from among themselves 24 members, each holding stocks of 
at least £2,000^ as Directors of the Company. 

In India the three important factories at Bombay, 
Madras and Calcutta came to be known as Presidencies. Each 
of them was ruled by a Council whose head was Governor. 
The number of councillors varied from nine to 12. The Char- 
ter of 1726 vested in the Governor and his Council power to 
make by-laws and ordinances for the several corporations and 
to punish wrong-doers. Appeals against the decisions of 
Mayor’s courts, established in Madras, Bombay and Calcutta, 
under the provisions of the Ch|rter Act, lay to the Govcrnors- 
in-Council and then to the King-in-Council. The Charter of 
1754 allowed the Company the right to exercise full control 
o>erthe armed forces as well. It also provided for the setting 
up of a Court Martial for trying military offences. The Char- 
ter Acts of 1757 and 1758 allowed the Company to retain the 
territories acquired by it during different conflicts. By 1772 
the East India Company was insecure possession of Bengal 
which proved to be the spring-board for the conquest of 
India, and by 1858 the whole of India passed under the sway 
of the Company. 

Important Landmarks in the Company’s Rule (1773-1858) 
Parliamentary Intervention in Company’s Affairs 

For a long time the British Government had assumed 
no direct share in the administration of India. It had allow- 
ed the Board of Directors of the Company to administer 
its territories and affairs in the manner it deemed best. 
But the powers, authority and responsibilities of the Com- 
pany were becoming so extensive that some control by Parlia- 



24 DEVELOPMENT & WORKING OF INDIAN CONSTITUTION 

merit seemed necessary. It is never safe and wise to combine 
the functions of a trader and a ruler unreservedly in the 
same hands, for a trader cares more for his profits than 
for good government. The so-called Double Government 
established by Clive brought utter ruin to the country. 
The Company treated India as a source of power and profit 
and felt no sense of obligation to the people for good 
administration. As the revenues of the Company increased 
on account of the income from the Diwani of Bengal, Bihar 
and Orissa, the shareholders of the Company demanded and 
got a dividend of 12 J per cent on their shares. The British 
Government also from 1767 onwards got an annual payment 
of £40,00,000 from the Company. The Company’s servants 
also joined in this large-scale plunder and amassed large for- 
tunes by engaging in loot and extortion. When they returned 
to England, they purchased big landed estates, and corrupted 
the politics of England with the help of their money. Clive 
himself was in possession of a Jagir valued at £600,000, The 
total value of presents received by the servants of the Com- 
pany between 1757 and 1766 was estimated at £21,169,665. 
The sufferings of the people reached their climax in 1770-71 
when, owing to failure of c#ops, a terrible famine visited 
India. In spite of this, the Company did not give any 
relief to the people. Meanwhile the Company was rapidly 
heading towards bankruptcy. Its income had dwindled and 
it was incurring heavy expenditure on the maintenance of 
a large standing army for its expensive wars with Hyder Ali. 
In August, 1772, the officers of the Company approached 
Lord North for financial assistance. The members of Parlia- 
ment by this time had known of the stories of oppression 
and maladministration of the Company and thought it was 
a suitable opportunity for them to regulate the affairs of India 
by parliamentary enactment. Cornwallis Lewiss declared in 

Par lament that no civilized government existed on the face 

of this earth which was more corrupt, more perfidious and 
more rapacious than the government of the East India Com- 

noned a loan of £1,400.000 at 4 per cent interest to the 

Ar^fhe beSf *e R^gulatinl 
ct for the better management of the East India Company. ® 
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The Regulating Act of 1773 

The passing of this Act constituted the greatest land- 
mark in the constitutional history of India, inasmuch as it 
proclaimed for the first time the trusteeship of Great Britain 
for India with a view to better government of her people, 
and marked the beginning of direct interference by Parlia- 
ment in Indian affairs. The mam provisions of this Act 

were : — 

(i) The Act created a double government in India. 
The commercial and financial matters of the Company were 
left in charge of a Board of 24 Directors, while the civil 
administration of the government was entrusted to the 
chariic of the Governor-General of Bengal and four execu- 
tive councillors nominated by the Crown. The Directors 
were to be elected for a term of four years, one-fourth 
of them being elected annually. Only those persons who 
held a stock of at least £1000 were entitled to vote in the 
election of the Directors. The latter were required m sub- 
mit copies of letters received from the Govcrnor-GcneTal- 
in-Counr.il to the Treasury and the Secretary of State. he 
Governor-General of Bengal and the Governors of Bombay 
and Madras were asked to pay due obedience to the orders 
of the Directors and to keep them constantly informed ot 
all matters affecting the interests of the Company. 

(i) The Governor-General of Bengal was to work 
with the help of four councillors, all of whom were named 
in the Act and who were to hold office for five years and 
could only be removed by the King. After the hrst inc 
years, the Court of Directors could make further^ appoin - 
ments. Warren Hastings was made the first " 

General of Bengal. The members of 1 ^ 1 ^ 
were : Clavering, George Monson, Richard Barwell . nd 
Phillip Francis. The decision of the ma)oriry of his counc 
was made binding on the Governor-General. 

(3) The Governor-Gcncral-in-Council was put in charge 
of the entire civil and military government of the 

The Governors of Bombay and Madras were made subordi- 
nate to him specially in matters of peace and war. 

(4) A supreme Court of Judicature was established at 
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Fort William in Bengal. It consisted of a Chief Justice and 
four puisne Judges nominated by the Crown. It exercised 
jurisdiction in civil, criminal, admiralty and ecclesiast^l 
matters. It could make its own rules of procedure. The 
'Governor-General and the members of his council were 
exempted from its "jurisdiction. The orders, rules and 
regulations issued by the Governor-General-in-Council could 
not be enforced until duly registered or approved by the 
Supreme Court. 

(5) The Governor-General was to get an annual salary 
of £25,000 ; members of his council £10,000 ; Chief Justice 
£8,000, puisne Judges £6,000. 

(6) The Act provided liberal salaries for the military 
and civil servants aswell^but prohibited them from accept- 
ing illegal money on pain of being fined or imprisoned. 

Defects 

The Regulating Act was not free from defects. Firstly 
it did not touch the administration of the Company at home 
where things went on as they were. It only revised the 
voting qualifications of Proprietors, and the terms under 
which the Directors were to hold office. The raising of 
the qualifications of voters, however, meant the disenfran- 
chisement of 1246 small holders of stock and the transfor- 
mation of the Court of Directors into a more or less perma- 
nent oligarchy. 

Secondly,' it did not clearly define the jurisdiction of 
the Governor-Gcneral-in-Council or of the Judges of the 
Supreme Court. During the entire tenure of "his office, 
Warren Hastings had to face obstructionist opposition of 
the members of his Council. Again the Supreme Court 
claimed to have jurisdiction over the revenue collectors of 
the Company for wrongs done by them in the official dis- 
charge of their duties. Warren Hastings did not accept 
this position. The authors of the Montague-Chelmsford 
Report have aptfy summed up this position in the following 

words : 

The Regulating Act “created a Governor-General who 
was power ess before his council and an executive that was 
powerless before a Supreme Court.’*^ 
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Thirrilv another great defect of the Actrcas that it did 

they applied English laws and procedures m Indian cases. 
^Fourthly the Supreme Court did not recognize the 

Cou/ts'and the Supreme Court jud^ 

could not be vested with these powets. 

in the other provinces. r ,, , 

The whole position may be summed up as follov . 

The Act had neither given the State a definite control 

et the co^any 

ov« hisTouncTnor the Calcutta Ptesidency a definite con- 
trol over Madras and Bombay. 

Constitutional Importance 

In- spite of these defects, the Regulating Act was^ of 

=-.SS51^“i'»=5:£j£!£S£; 

X"s.‘" irSe’ wotds'Tptof Keith ^^he Act altered die 
constitution of the company at home, changed the 
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of the Company in India, subjected in some degree the 
whole of territories to some supreme control in India and 
provided in a very efficient manner for the supervision of 
the company by the ministry”. The defects which revealed 
themselves were due to an imperfect mechanism. As Mr. 
Bouten Rouse explained in the House of Commons, “The 
object of the Act was good, but the system that it estab- 
lished was imperfect’’* 

The Amending Act of 1781 

The Amending Act of 1781 tried to remove some of 
the defects of the Regulating Act. Its main provisions were : 

(1) It exempted the public servants of the Company 
from the jurisdiction of the Supreme Court in matters 
arising out of the official discharge of their duties. The 
Governor-General and his Council, the revenue collectors 
and the judicial officers of the courts were similarly freed 
from the jurisdiction of the Supreme Court. 

(2) It provided that the courts in trying individual 
cases should administer the personal law of the defendant 
and not the English law. 

(3) It provided that the company would maintain a 
register giving the names and occupations of its employees. 

(4) It gave the Governor-General-in-Council power to 
hear appeals from country courts in revenue cases. In suits 
of valuation of £^000 or more, an appeal could lie to the 
King-in-Council as against the decision of the Governor- 
General-in-Council. 


(5) Lastly, the Governor-General-in-Council was empo- 
wered to frame regulations for the Provincial courts and 
councils. These could be disallowed by the King-in-Council 
within a period of two years. The Act also strengthened 
the position of the Governor-General-in-Council by freeing 
him from the need of registering regulations and securing 
sanction of the Supreme Court, ^ 

Fox’s India Bill 


Although the Parliament 
of 1781, it still distrusted the 


passed the Amending Act 
executive and the judiciary.. 
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It had known of the misdeeds of Warren Hastings who 
spent Indian revenues recklessly and provided jobs for the 
shareholders of the East India Company. The House of 
Commons by a resolution recalled Warren Hastings and 
Impey. The proprietors did not, however, agree to this 
action. The British statesmen did not lose hope. They put 
forward a number of proposals in Parliament for reform- 
ing the Company. In i783,Dundas introduced a Bill which 
proposed to grant the Crown full powers to recall the prin- 
cipal officers of the Company, to authorise the Governor- 
General to overrule his council and to control enecti\ely 
his subordinate Presidencies, and to compensate the zamin- 
dars who had suffered heavily during Warren Hastings time. 
This Bill, however, was not passed. Thereafter, Fox, as a 
member of the coalition Government, introduced another 
Bill on November, 20, 1783, proposing the abolition or the 
Court of Proprietors and ‘Directors’ and vesting control or 
the Home government of the Company in a Board ^ 
Commissioners, to be nominated by Parliament. This Bill 
also proposed that matters of trade be managed by nine 
Assistant Commissioners nominated by the Cou« of Pro- 
prietorsT Pitt, who 'was a great favourite of the Company, 
along with Greilvill and Wilberforce, opposed these pro- 
posals strongly. The Bill was passed by the House of 
Commons by 208 votes against 102; it could not, however, 
get through the Flouse of Lords and the coalition ministry 
had, therefore, to resign. 

Pitt*8 India Act 

Pitt next came to power. In 1784, he introduced his 
famous bill to suit the wishes of the Company. Like Fox, he 
was anxious to deprive the Company of all its political power 
and to vest the real control of Indian affairs in the Board of 
Commissioners,* but he found it difficult to advocate in 
office what he had opposed as Leader of Opposition. He, 
therefore, took shelter under a fiction. He created an Indian 
Ministry without appearing to do so and tried to end the 
Company’s control over Indian affairs without making it 
too obvious. Fox had outright proposed the end of the exer- 
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cise of political power by the Company. Pitt established a 
dual control, /. e. the government of the Parliament and the 
government of the Company. Pitt’s India Act created a Board 
of six commissioners called the Board of Control, consisting 
of the Chancellor of the Exchequer, one of the Secretaries 
of State, and four other Priyy Councillors. They were to be 
appointed by the Crown and were to hold office during the 
King’s pleasure. The Board of Control was empowered to 
‘superintend, direct and control all acts, operations and con- 
cerns relating to civil and military government of the 
Company.’ It was given full access to the Company’s records. 
It was empowered to send for any papers and could approve 
or disapprove, modify or substitute the proposed orders. The 
Directors’ authority was made subordinate to that of the 
Board of Control. ' The Court of Directors, however, con- 
tinued to exercise the powers of patronage and exercised 
considerable influence over the administration. The Court 
of Proprietors became an effete body and it was not allowed 
to alter any decision approved by the Board’ of Directors. A 
committee of secrecy consisting of not more than three 
persons from among the Directors was appointed to |j;ansmit 
the orders of the Board requiring^ secrecy direct without 
informing the other Directors. 

The Act also introduced some changes in the govern- 
mental machinery in India. It reduced the number of members 
of the Governor-Gene.*ar.- Executive Council from four to 
three. It extended greatly the control of the Governor- 
General-in-Council over the Governors-in-Council of Madras 
and Bombay. Clause 21 of the Act laid down that the 
Governor-General-in-Council “shall have the power and 
authority to superintend, control and direct the several presi- 
dencies and their governments ...in all matters of peace and 
war or the application of Indian revenues or forces, ..in time 
of war, or any points as may be specifically referred to it 
by the Court of Directors.” The Act also permitted the 
exercise of similar control by the Court of Directors over the 
Governor -General-in Council. 


In India. Put s India Act provided the Governors of thi 
Presidencies wuh a council of three members, including tht 
local Commander-m-Chief. The Governor-in-Council was tc 
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obey the directions of the Governor-General. The Governors- 
were appointed by the Court of Directors and could be 
removed either by the Crown or the Court of Directors. 

The Act laid down that the Governor-General and 
his Council would not be erapowerd to declare war or 
negotiate peace without the express permission of the Court 
of Directors. The Governments of Bombay and Madras 
could only declare war with the express permission of the 
Governor-General- in-Council of Bengal. In case the Govern- 
ments of Bombay and Madras failed to carry out the orders 
of the Government of Bengal in matters of peace and war,, 
the latter would have the right of suspending all the mem- 
bers of the offending council. Bombay and Madras were 
also required to send to the Government of Bengal copies 
of all regulations framed by them. The Act brought about 
unified control of administration in the spheres of diplo- 
macy and military affairs. It also asked the Company to 
put its own house in order and not to pursue schemes or 
conquest and annexation which were '‘repugnant to the wish, 
the honour, and policy of this nation” (clause 24 of tlie Act)., 
But this rerrmined a pious wish of the author of the Act, 
because circumstances compelled the Governor-General to 
intervene in the affairs of the Indian States quite frequently.. 

Importance of the Act 

The Act of 1784 has great constitutional importance 
in history. It established a dual control in the Home Govern- 
ment. In other words, it entrusted the management of 
Indian affairs in England to the joint control of the Board 
of Commissioners and the Court of Directors, although the 
power of the former was made superior to that of the latter. 
Parliament’s control over Indian affairs became tighter thari 
before. The Act was able to establish centralised control 

of the Governor-General-in-Council over the affairs of India, 

as the Governors of the various provinces were made to pay 
due deference to the directions of the former. The pouer 
of the Governor-General and of the Governors in regard to 
their council became stronger by reduction of one member 
from the council. The power of the Proprietors was 
completely reduced. The Act wa- thus able to establish 
parliamentary supremacy over the affairs of the Company. 
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^Defects 


In the working of the Act, certain defects became 

manifest. The Act had not clearly defined 
between the Board of Control and the Court of Directors 
Pitt had expressly refrained from doing so in order to silence 
the Opposition. Once the Act was put on the statute book, 
the need for keeping the Directors in good humour was over 
and the Board of Control began to assert its authority and 
superiority over the Court of Directors, 

There were often conflicts between the Board of Con- 
trol and the Directors, as the mutual relations between 
the two were not dearly defined in the Act. The Board of 
•Control contended that they enioyed powers of su^pervision, 
direction and control over Indian affairs, and this power 
included the right’ of making _ appointments to carry out the 
work of supervision. This right of the Board of Control 
was contested by the Directors. This conflict grew m the 

time of Lord Wellesley. The matter was taken to the law 
Court which decided in favour of the Board of Control. 
Another quarrel which arose between the Directors and the 
Board of Control related to the question of se^fding troops 
to India at the expense of tli'^ Company. The Board of 
Control sent four British regiments to India and charged 
their expenses to Indian revenues. The Company contested 
this right of the Board of Control and argued that the 
Company had all the troops it needed and it was cheaper 
to raise troops in India than to get them from England. 
Ultimately, the quarrel was resolved with the passage of a 
declaratory Act in 1788, which conferred all the. powers of 
raising troops and of spending money on the Board of Con- 
trol. However, the Court of Directors retained control over 
the commercial affairs of the Company, while foreign affairs 
were controlled by the Board of Control. 


The dual control made the position of the Governor- 
General awkward. He had to serve two masters at home, 
/. e., the Directors and the Board of Control. The Directors 
made appointments and initiated policy and the President 
of the Board of Control could recall these officers and thus 
thwart the will of the Directors. The Governor-General, 
however, acted in his own way, avoiding the orders of both 
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the authorities. He was able to do so due to the great 
distance between India and England. 

The dual control made the administration of the 

Company cumbersome. Lord Palmerston. Prime Minister 
ofELland remarked in 1858: “The functions of Govern- 
ment fnd its responsibility have been divided between the 
Directors, the B^d of Control and the Governor-Genera 
in India, and among these authorities it is obMous 
despatch and unity of purpose can hardly exist. 

The system of dual control continued up to ^'heo 

the Company and the Board of Control were abolished 
Their functions were taken over by the Secretary of . ta 

and his Council. 

Charter Acts during 1793-1853 , , r, . t J- 

The system of administration introduced by Pi« s India 
Act remained unaltered for several years except for some 
minor changes. In 1785, when ^ord Cornwallis v as 
appointed Governor-General, he demanded from British 
Government power to override his Executive Council. Ti c 
power was conceded. During the period i 795-'85 5 the 
Charters authorising the Company to carry on trade anct 
exercise ruling authority were revised after the expiry ot 
c^ery zo v^rf. On each such occasion the Parliament got 
an opportunity of reviewing the affairs of the Company anr 
of tightening its control over its administration in India. 

Charter Act of 1793 

The Charter Act of 1793 granted a fresh lease of Ulc 
of 20 years to the Company. The Act provided for the 
payment to the members and staff of the Board of Contro. 
out of Indian revenues. This unfortunate practice continued 
till 1010 The Board of Control was to consist of one 
senior member who was called President. The Secretary of 
the Board of Control was allowed to sit in Parliament . 

provision was made in the Act to the effect that the Com- 
pany “pay to the shareholders a dividend of 10 per cen 
Ldalso^the actual expenses of the Royal forces stationed 1 
India.’^ The Act made a few modifications in tl^ 
of government. The Governor-General and the Gove i 
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were given the power to override their Councils. The Act 
empowered the Governor-General-in-Council to “superin- 
tendent, direct and control the governments and Presidencies 
of Calcutta and Bombay, in political, civil and military 
matters.” He was also authorised to appoint a Vice-Presi- 
dent of his Council from among the members to officiate 
for him during his visit to another presidency. When he 
moved into Bombay or Madras, he took the place of 
the local Governor as the head of administration. The 
Governor, however, retained his seat on the Council. The 
Act also made provision for the constitution of a convenant- 
ed civil service. It also extended the admiralty jurisdiction 
of the Calcutta Supreme Court to the high seas. Although 
the Act made complete provision for centralised control 
over the provincial governments, in actual practice the local 
governments enjoyed sufficient discretion in administration. 
This was made possible due to difficulties of communication, 
peculiarities of local circumstances and regular contacts 
between the Presidency Governments and the Court of 
Directors. 

The Chatter Act of 1813 

When the Charter of the Company came up for renew- 
al after the expiry of 20 years, there was heated contro- 
versy on the question whether its commercial privileges 
should be continued or not. Till now the Company had 
enjoyed the monopoly of both the Chinese and Indian 
trade. Free traders in England attacked this system and 
there was continual agitation for the ending of this mono- 
poly. The main arguments advanced in ^favour of free 
trade were : (i) need for extension of British trade and 
commerce, (2) need to check the diversion of Indian trade 
to other countries; (3) desire to reduce the cost of trade, 
and (4) need to cheapen Indian raw materials imported 
into Britain.* Malcolm, Hastings and Munro opposed 
this move. Thev said the abolition of the monopoly would 
bring rum to Indiaf and might lead to the oppression of 
tl^people. As pointed out by Hastings, “The European 

*Shah. History of Indian Tariffs^ p, 105 cited bv G. N. S'ngh. 

f luindnuirks, p. 42 
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settlers would insult, plunder and oppress the natives and 
no laws enacted from home could prevent them from com- 
mitting acts of licentiousness of every kind with impumty. 
The final Act that was passed in 1815 represented a compro- 
mise between these two view-points. Its main provisions 

(1) It renewed the Charter of the Company for another 
zo years. 

(2) It abolished the trade monopoly of the Company 
for India except in respect of tea. Its monopoly of trade 
with China was, however, preserved. 

(5) It made provision for a Bishop for India and an 
Archdeacon for each of the Presidencies. 

(4) It made provision for the training of the Com- 
pany’s civil and militar\- servants and set apart a sum of 
rupees one lakh for ‘«the revival and improveincnt of lite- 
rature and the encouragement and promotion of knowledge 
among the people.” 

(5) It made special provision for the administration of 
justice in cases in which Britishers and Indians were in- 
volved. Special penalties were laid down for theft, forgery 

and currency offences. 

Lastly, the Act provided that no more than 29,000 
troops were to be maintained out of the revenues ot the 

Company. 

The Charter Act of 1833 

The Charter Act of 1855 was described by Lord Mot- 
ley as “the most extensive measure of the Indian Govern- 
ment between Mr. Pitt’s Act of 1784 and Queen Victona s 
assumption of the powers of government in 1858. yarious 
factors had emerged at the time of the passing of this Act. 
The doctrine oi /aisses^faire held sway and liberal ideas ot 
reform and rights of man were working m the minds ot 
the people of England. In this atmosphere it was not 
possible for the Company to harp on its right of monopoly 
trade. The first thing that the Act did was to scrip the 
Company of its commercial functions altogether and to turn 
it into a purely administrative body. Thus, the chief detect 
in the Indian administration referred to by Charles Grant 
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as “the union of the trader and the sovereign” was removed. 
The Act made provision for the payment of a 10.5 per 
cent dividend to the shareholders from Indian revenues tor 
the next 40 years. It declared that though the admmis- 
tration of India would continue to be carried on by me 
Company, it would do so as a trustee of the Crown. This 
vesting of administrative powers in the hands of the 
Company was vehemently opposed by one Mr. Buckingham 
and some other M. P’s in the House of Commons. Mr. 
Buckingham said, ‘Tt is preposterous to leave the political 
government of an immense empire in the hands of^a Joint 
Stock Company.” He suggested the formation of a repre- 
sentative government in India. Lord ^Macaulay, on the other 
. hand, wanted to retain the Company as an organ of govern- 
ment for India. Quoting James Mill, he said, “Representative 
government in India was utterly out of the question.” 

The Act provided that the President of the Board of 
Control, who acted as Minister for Indian affairs, should 
have two Assistant Commissioners to assist him. He was to 
have a Secretary who could sit in the Commons and speak 
for him when his chief sat in the House of Lords. The Direc- 
tors were to act as expert advisers of the President of the 
Board of Control. 


The Act brought about centralisation in administration. 
The Governor-General of Bengal was designated as the 
Governor-General of India. The Governor-General’s Council 
was expanded with the addition of a fourth member known 
as Law Member. The Governor-General of India in Council 
became the sole authority for making laws for all persons 
in India. The Presidencies of Bombay and Madras were 
deprived of all powers of legislation. They could only sub- 
mit drafts or projects of any laws or regulation which they 
thought expedient.* The laws passed by the Government 
of India were to be called ‘Acts’, and the rules framed by 
the Governments of Bombay, Bengal and Madras were to be 
called ‘Regulations’. The Act also made provision for the 
appointment of a Commission to codify all existing laws. 
Lord Macaulay was appointed its President. The Indian Penal 
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Code and the Criminal Procedure Code were the outcome 
of the work of this Commission. 

The Act for the first time enacted that no native of 

India shall, by reason of religion, place of birth, descent, or 

colour, be disabled from holding any office under the Crou n. 

The Act directed the Governor-General to take steps 
for the abolition of slavery in India, and propose due mea- 
sures of the same. 

The Act increased the number of Bishops to three and 
made the Bishop of Calcutta as the Metropolitan Bishop m 

Lastly, the Act provided for the training of the 
civil servants at the Company’s college at Hailcybury and 
regulated admissions to that college. 

The Act of 1833 has great constitutional signifi- 
cance. It removed some of the patent defects in the system 
of administration. It introduced uniformity in the lav s ot 
governance bv establishing the legislative supremacy of the 
Central Government and did away with ' 

the laws of different Presidencies. It also removed the 
anomalies and the conflicts in the jurisdiction of various 
court*; It established uniformity in general administration 
by concentrating all the threads of executive and financial 
administration in the hands of the Governor-General. 1 
provided for the abolition of slavery and for the appoint- 
ment of Indians to higher posts Above ^’ 1 . 
establishing the supremacy of the Crown and 1 arliamcnt 
the management of Indian affairs and m restricting the 
powers of the Court of Directors. 

The Charter Act of 1853 

When the Charter again came up for renewal in 1855, 
representations were made, chiefly by Indians, that no 

funherextensions in term should be granted to the Con - 

panv. It was said that none of the Promises made b> the 
Company to appoint Indians to high offices had been 
fulfilFcd'and that it was high time that the Company was 

liquidated. . 

The British Government appointed a Committee ot 
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Enquiry in 1852 and on the basis of its report passed an Act 
in 1853. The main provisions of this Act were as follows : 

(1) Contrary to usual practice, the Act did not renew 
the charter for a definite period of 20 years. It merely 
said, the charter is renewed “until such period as the Par- 
liament shall otherwise provide.’’ In other words, the 
Company, in a way, was given notice to quit. 

(2) The Act took away from the hands of the Directors 
the right of patronage. It entrusted this work into the 
hands of a Commission which recruited people on the basis 
of a public competition. 

(3) The number of Directors was reduced from 24 to 18. 
Of these, at least 10 were to be persons who had experience 
of administration in India for at least 10 vears. 

(4) Three sub-committees consisting of six Directors 
each were formed to deal with judicial, financial and political 
matters. The secret committee of three Directors was to 
continue as before. 

(5) The salary of the President of the Board of Control 
was fixed at £5,000 per annum. His approval was made 
necessar)' for the appointment of members to his Council. 

(6) The Governor-General of Bengal was relieved of 
the administrative duties rel'■^in£; -o Bengal. A Lieutenant- 
Governor was put in charg'? cn’ this work. 

(7) The Law Member was made a full member of the 
Governor-General s Council and was jgiven full powers to 
attend and vote in the meetings of the Executive Council. 


8 . For the first time, the legislative and the executive 
functions of the Go\ crnot-Gcneral’s Council were separated 

, j * 1^ C * '^1 ^ was enlarged by the 

addition of six members, so that all laws were to 'be passed 

in a meeting of nvelye members-thc Governor-General, 

the Commandcr-m-aucf, four members of the Council and 

SIX legislative members. The latter included two Enniish 

Judges of the Calcutta Supreme Court and fourrepreLn« 

tives of the local governments of Madras. Bombav^ Bengal 

and Agra. The proceedings of the Legislative’ Counal 

became public and were published. A quorum of six was 

fixed for a legally-cons.ttuted meeting ol the CounciL AH 
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bills passed by the legislature could bKome Acts only on 
receiving the assent of the Governor-General. 

The Act of 1853 marks the beginnings of 
mentarr^ system in India. For the first time, it made leg.s a 
tion a special function of the government requiring spec al 
machlien Ind special processes. It turned the small egisla- 
tive body in India into “an Anglo-Indian House of Com- 
i^ons’^Ustioning the acts of the EKecutive and forcing it 
To lay information on the table. It granted pott ers to the 
rovernor-General to take over the administration of ant 
S^of the country in times of emergency It also gave him 
the power to reconstitute the boundaries of any prot ince. 

The Act was not free from defects. It did not associate 
any Indian with the legislative body ; its English member 
had no knowledge of local conditions. The exclusion o 
Indians bred discontent and proved to be one of the 
reasons for the outbreak of the Mutiny. 

Indian Administration on the eve of the Mutiny 

It ^vou^d be useful to recount in brief the system 
of administration as it existed in India on the eve of the 

\dmimstration of the Government. The superintendence, 
direction and control of Indian affairs were vested in the 
Sent of the Board of Control who held a ministeml 
nost in the British Cabinet. The President was assisted 
bv a Secretary w'ho also sat In the House of Commons fh 
Smen Is such was not much interested in Indian 

afflirs^nd it was only very rarely that Indian figured 

In its debates The reason for this was partly that the 

p..«=.pw ■'■'x.xfc 

Icms and partly that, the salary of the President ot tne 
S of Control and of his establishment was paid not out 
of the British Exchequer but out of Indian avenues. 1 
members of Parliament took some interest 

amendment, or when some question affecting British 
interests was involved. 

Administration in India. In India, the Governor- 
General-in-Council was the chief executive. He was appoint- 
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ed by the Court of Directors on the approval of the Crown. 
He was subject to the control of two authorities in England^ 

the Court of Directors and the British Crown. He 
could be recalled by both the authorities if he proved him- 
self unsuitable for the job. His council was a collegiate 
body. It consisted of four ordinary members, two civil 
servants of lo years’ standing, one military officer and one 
law member. The Commander-in-Chief was one of its extra- 
ordinary members. The Governor-General was empower- 
ed to override his Council. He could also exercise his 
casting vote in case of a tie. The work of administration 
was divided into five departments, ^v^., legislative, financial^ 
political, home and military. The Presidencies of Bombay 
and Madras were administered by Governors-in-Council^ 
and Bengal and North-Western Provinces were each govern- 
ed by a Lieutenant-Governor. The Punjab, Assam, Nagpur 
Oudh, Ajmer and Delhi were administered by Chief Commis- 
sioners who functioned under the direct control of the 
Govcrnor-Gencral-in-Council. The Court of Directors ap- 
pointed the Governors with the approval of the Crown, 
while the members of their council were appointed by the 
Directors on the approval of the President of the Board 
of Control. The appointments of Lieutenant-Governors 
and Chief Commissioners were n ..de directly by the Gover- 
nor-General-in-Council. The governments of Presidencies, 
provinces and Chief Commissioners were under the general 
superintendence, direction and control of the Governor- 
General-in-Council. The Chief Commissionerships were 
under the rigid coi .ol of the Central Government. 

The Govern. ‘ir-General-in-Council framed laws with 
the help of his legislative councillors numbering 12, who 
included four provincial representatives and two judges. 
This body developed into a petty House of Commons as 
it started questioning the executive for its administrative 
actions, besides performing its legislative business. The pro- 
vincial governments suTered greatly because of the loss of 
the legislative powers. They could not get laws suiting their 
special interests passed without the consent of the Centre 
As nine of the 12 members of the ‘Council’ came from 
Bengal the interests of Bombay and Madras were often 
Ignored and they did not get a fair deal from the ‘Council’ 
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There were three Supreme Courts at Bombay, Calcutta 
and Madras for the administration of justice. Each court 
had a Chief Justice and two judges. The administration 
of justice by these courts was not impartial and the courts 
had deteriorated into ‘tools of racial discrimination’. The 
courts administered English law or such Indian laws as could 
be made applicable to British subjects in India. The British 
subjects of the Crown could be prosecuted only in courts 
set up at the presidency towns. In this respect, the courts 
discriminated between British and Indian citizens. 

The East India Company maintained its own courts in 
all provinces. There were Sadar Diwani Adalats (civil courts) 
and Sadar Foujdari Adalats (criminal courts) in Bengal, 
Bombay, Madras and North-Western Province. Below 
them there were district and sessions courts in every district. 
Appeals against the decisions of the lower courts lay to the 
superior courts. The collector heard all type of cases in the 

district. 

The Company maintained its own armies manned largely 
by the British with Indians holding subordinate positions. 
There were t^rec independent commands in Bengal, Bombay 
and Madras. The Commander-in-Chief of the Bengal army 
was the Commander-in-Chicf of India. Authority in the 
army was centralised. Although the Indian soldiers far 
outnumbered Europeans, they were poorly paid and could 
not rise beyond the rank of Subedar-majors. Civil ser\ants 
under regulations made in 1854 were recruited through a 
public competitive examination. A large number of officers 
holding civil posts were drawn from the army. Promotion 
in the army and in the civil service was made on the basis 

of seniority. 

The administration of Indian States was carried on 
through Agents to the Governor-General, Residents and 
Provincial Governments. All the States were under the 
control of the Political Department of the Government ot 
India. The British authorities differentiated between two 
types of States— protected allies and subordinate States 
According to the doctrine of lapse introduced hy Lord 
Dalhousie, if a ruler had no rnale heir and if he failed to 
secure permission for the adoption of a successor, his .^.<.te 
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<ould be annexed to British territory. This doctrine was 
made applicable to the second category of States. 

Indian administration on the eve of the Mutiny was 
full of glaring defects. The British took no interest in the 
welfare of their Indian subjects. The Company’s sers^ants 
exhibited racial arrogance in their dealings with the natives. 
They crippled cottage industries! and the export trade of 
India. They forced cheap British goods into Indian mar- 
kets. Their administration of justice was most unfair. The 
missionaries played havoc in Indian territories. The policy 
•of economic exploitation resulted in the impoverishment 
of the people. All these factors led to general dissatisfac- 
tion among people which culminated in the outbreak of the 
so-called ‘Mutiny’ — the First War of Indian Liberation. 


The Mutiny 

European historians and scholars like Griffith have 
tried to prove that the Great Rebellion of 1857 wasnothino- 
more than a sepoy revolt, and that it was not a nation^ 
rising because it covered a limited area and x^as not joined 
by the rank and file. Modern research has, however estab- 
lished the truth that the revolt was a national liberation 
movement ; it covered a very wide area and the mutineers 
were helped by the civil population throughout the length 
and breadth of the countr)^ The real cause of the Mutiny 
was the growing discontent among the people owing to 
economic, political, religious and cultural factors The 
British had assumed sovereignty over India bv force ’fraud 
forgery and chicanen'. The princes and the people of India 
were conscious of the loss of their power and independence. 
The mtelhgentsia was feeling a sense of humiliadon at its 
complete exclusion from the services. The policy of racial 
discrimination pursued by Europeans and ihe hostile be- 
haviour ot the British oHicers towards the natives were the 
other causes of discontent. The weavers, spinners and 
traders were squeezed out by free trade. T le ChLtian 
missionaries were engaged in a campaign of whoksale 
proselytisation. In the army there was emat 

too. The majority of Indian soldier*; disaffection, 

were kept in subordinate positions. poorly paid and 
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The immediate cause of the discontent is of course 
described as the introduction of the Enfield rifles tvh 
reauired the use of cartridges greased with animal fat. Th 
hurt he religious susceptibilities of the various caste 
Woved in the armv. It proved a signal for a general 
revolt^ in the countr>'. The Ram ofjhansi. Nanasaha 
Peshwa and Tantia Topi led the revolt which spread to all 
oarts of India. The fact that the revolt was suppressed 
was due not so much to lack of a national feeling as to lack 
of a superior and organized power. The superior force of 
the East India Company aided by mercenary natives sup- 
pressed the movement with unparalleled violence and force. 
?n tl e wordf of Sardar Gurmukh Nihal Singh “in restoring 
o?der the British committed great atrocities the memory of 
S lankle^fn Indian minds long after the rising was 
suppressed, and produced consequences whose significance 
escaped recognition till long afterwards. 

The Revolt of 1857 sealed the fate of the Company 
for alT dme af the entire responsibility f- its outbreak 
was placed on the corrupt administration of the Comply 
Tohn Brighton this occasion declared House 

Commons “The conscience of the nation had been touched 
on?hrquestion, and it came by a leap-as M were, by an 
krepressible instinct— to the conclusion that East India 
Company must be abolished.”t Palmerston introduced a bill 
in pilliament on February 12. 1858. suggesting the transfer 
of the administration of Indian affairs into the hands of the 
Crown lohn Stuart Mill pleaded the cause of the East Ind . 
rr.mnanv forcefully, saving that parliamentary control would 
nrprole mo e lective than tL control of the Court of 

Directors He said the Court of Directors had statesmen 
Director . x j- affairs They w’crc non-party men and 

:s’’:uch‘^couid 'ex^rcisf Xies im'pattially. Fie, therefore 

pleaded that the administration “should ^ 

?o a Minister of the Crown.” He also niamta.ncd that the 
time was not ripe for effecting these Lord 1 alrner 

■ ston answered these ob)ections, saying that the “ten 
was a responsible body ; it was not ineffective, as in the past 

•G: N; Singh, UnJm<,rks in Mian ConsliMicnal De^ilopminl, p. 6. 

fA. B. Keith, Speeches on Indian Policy^ Vol. i, p. 
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all improvements in administration had been sponsored 
by the Members of Parliament. He pointed out that the 
present system suffered from want of unit)'-, efficiency and 
sense of responsibility. Palmerston uttered the memorable 
words thus : “The principle of our political system is that 
all administrative functions should be accompanied by 
ministerial responsibility — responsibility to Parliament, res- 
ponsibility to public opinion, responsibility to the Crown 
but in this case, the chief functionaries of the Government 
of India are committed to a body not responsible to Parlia- 
ment, not appointed by the Crown, but elected by persons 
who have no more connection with India than consists in 
the simple possession of so much stock”. 

The measure introduced by Lord Palmerston was not 
put on the Statute Book in his time as he had to relinquish 
office after the second reading of the Bill. It was enacted 
during the time of Mr. Disraeli. The Bill was reintroduced 
on April, 30, 1858, and passed as an ‘Act for the Better 
Government ofindia, 1858.* 

The Act of 1858 

The Secretary of State. The Act of 1858 effected the 
formal transfer of the Indian Government from the Company 
to the Crown. 1 ; declared that India was to be governed 
directly by and in the name of the Crown, acting through 
a Secretary of State to whom were transferred all the powers 
that had hitherto been exercised by the Court of Direc- 
tors or the Board of Control. The Secretan^ of State for 
India was to be a member of Parliament and a Minister of 
Cabinet rank. In the discharge of his duties he was to be 
assisted by a council of 15 members, at least nine of whom 
were required to be persons who had lived or served in 
India for a period of 10 years, and who must not have 
left India more than two years prior to their appointment. 
The Councillors were to be appointed by the Crown and 
were to hold office during good behaviour, but could be 
removed on “an address by both Houses of Parliament.” 
The salary of the Secretary of State for India and that 
of the members of his Council was to be paid out of the 
revenues of India. The members of the Council were not 
required to be members of Parliament. They were paid a 
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yearly salary of £1500 out of Indiarr revenues and ^vere en- 
titled to pension on retirement. 

The Secretary of State and the India Council. The 

of S, ”'fS V. .te --“f ” tX” VO'S 

onioyvd ,te "61'' /'Sl’d.” « »-2 . Tho 

Acts specified certain " nw Sh his Council 

was to exercise his powers 1 opinion. Such spheres 

and in accordance wit ‘Jhkh concern^ed the grant of appro- 
were, for example, tho -trprs rclatine to public scr- 

ollod.. 

sxir X™.!-. of 

with its property. There \% • jj .^5 given the 

power to divide h'® Counu n 

venient discharge of business. .^|.,,„oGeneral and was 

rXTlo tCSS. *.k OOO,.... » .IK O. 0 .»l>» 

'"‘mpoto.v oE .te lodi. Cooooil «. 1 ~ i. “X“; 

was to put a r\r:itt tCeT om It the Coundl 
State. In actual practice i consultative body 

came to be recognised as no mo ‘ Secretary 
without any of the attributes . j H matters and 

of State possessed the power of The mem- 

he exercised a great influence o\ irroup 5 5 to 

bersof the Council who ^^^""^^^^J.^o^rather than for the 

be an appendage, 

having outgrown its utility. 

TK. .U.I- o„»— - w«,;;X 

vested in the hands of the ''’Lj been reduced 

trol. The Court of Directors’ authority had been 

by the Act of T 85 3. Firstly, the members had been 
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from 24 to 18 and, secondly, out of 18 members, six were 
the nominees of the British Crown. The Act of 1853 ^ 

way had also given the final notice to quit to the Company 
by not renewing its charter for any fixed term. It had 
categorically declared that the Company would retain the 
Indian territories “in trust for Her Majesty, her heirs and 
successors, only until Parliament shall otherwise provide*’. 
It is, therefore, evident that the Act of 1855 prepared the 
ground for the taking over cf the sovereignty of India by 
the British Crown. The Act of iSjS only formalised a pro- 
cedure which had been started earlier. The President of the 
Board of Control was superseded by the Secretary of State 
and the India Council took the place of the Court of Direc- 
tors. The formal effect of this transfer of pow’er was that 
the Parliament acquired full formal control over Indian 
affairs. Questions on Indian administration could now' be 
asked of the Secretary of State. Every year he was required 
to present to the House of Commons a report on the moral 
and material progress of India. The Governor-General as 
the representative of the Crown became the head of the 
Indian administration. The Provincial Governments under 
the Governors or the Chief Commissioners acted as agents 
of the Viceroy and Gr,\ crnor-General-in-Council. kx the 
bottom of the ladder stood the District Magistrate who 
acted as the pivot of the Indian administration." 


Queen Victoria’s Proclamation of 1858 

The passing of the Government of India Act of 185S 
w'as followed by Queen Victoria’s Proclamation which 
enunciated important principles of policy and tended to 
satisfy Indian sentiment. It promised to pay due regard to 
the ancient rights, usages and customs of the Indian^pcople 
and to abide bv the treaties and engagements entered into bv 
the Hast India Companv with the Indian princes. It abo 
said that the rights, dignip' and honour of the Indian princes 
would be protected and that the Government would abstain 
from interference in the religious beliefs or modes or 
worship of Its Indian subjects. It promised a general amnestv 
to ^ offenders except those xvho h.d been guilty of murder 
of he Bnnsh. l astly, ,t prom.sed to admit 'to office all 
Indtau subjects, of whatever race or creed they were, pro- 
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vided they teere qualified to hold particular offices by virtue 
of their education, ability and integrity. , , . , 

This proclamation served to allay ‘1’^ 
tVie neonle to a ver\^ large extent. Its only fault as tha 
it did grant any political rights to Indians or a r^- 
nonsihle share to them in the administration of their country . 
?t Ted to he ^ of limited political concessions as pro- 
led 1 in thl Councils Act of r86r. These gratified onh 
a ambitious aristocratic people. The ma|ority rcma med 
A‘ atkfipH as it demanded self-government-being motivat 
efbv hfr’esurgencTof a new national consciousness created 
KstabhsLent of political uni^ in ^e country. 1^- 
introduction of western system of educa ion and 

lishment of the Indian National Congress in i88;. 
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CHAPTER 3 


INDIA UNDER THE CROWN 

Beginnings of Representative Government 

With the assumption of the power of administration by 
the British Crown in 1858 , a new era in the constitutional 

history of India opened up. It proved to be the beginning 
of representative government in India. So far no attempt 
had htcn made to associate Indians with the _ administration 
of their country. In fact, in the words of Sir Syed Ahmad, 
one of the chief causes of the Revolt of 1857 was the exclu- 
sion of Indians from the seats of power. This tended to create 
misunderstanding and misgivings in the minds of the people 
regarding “the intentions of the Government.”* When the 
question of associating Indians in the work of the Councils 
was raised in the British Parliament in 1856, it was turned 

down by Mr. Gladstone.f It was only in 1861 that a begin- 
ning was made in this direction. 

The Indian Councils Act of 1861 

The Indian Councils Act of 1861 for the first time admit- 
ted some representative and influential Indians into the Legis- 
lative Council. We have seen before that the 1853 Charter 
Act had introduced a difference between the executive and 
the legislative functions of the Governor-General’s Execu- 
tive Council. For the latter purpose, the size of the Governor- 
General’s executive council was enlarged by the addition of 
six members. Sitting as a legislative body, it was to be address- 
ed as Imperial Legislative Council. The 1861 Act increased 
the number of legislative members in the Governor-General’s 
F.xecutive Council from six to “not less than six and not more 
than 12.” At least half of these members were required to be 
non-officials. They were appointed by the Governor-General 
for a term of two years. The Maharaja of Patiala, the Raja 

*C. L. Anand, Introduction to the History of Govt, of India Part 11, 
pp.72-75- 

fG. N. Singh, p. 71 , 



INDIA UNDER THE CROWN 


49 


of Benaras and Sir Dinkar Rao were nominated, m the first 
instance. It was hoped they would turn the minds ot the 

natives of high rank and excite their loyalty to the British 

administration. In the beginning however, the function ot 
the members was confined only to legislation. They were 
not permitted to put questions or criticise the Exccutu e. 

The i86i Act also restored to the Governments of Madras 
and Bombay the legislative authority which had been taken 
away from them by the Charter Act of 1855- It created local 
legislatures for Bombay and Madras in 1861, for Bengal in 
1862. for the North-Western Province (U.P.) m 1886 and for 
the Punjab in 1897. These legislatures were to consist ot trom 
four to eight members, in addition to the Adyocate-Gareral 
of the Province; half of the members were to be non-ofhcials 
nominated by the Governors. The local legislature could 

not legislate on matters such as taxation, currency, penal 

code, etc., which required to be uniform throughout India. 
Final assent of the Governor-General was necessary tor all 
measures passed by the provincial legislatures. He thus dir- 
ectly controlled local legislation. 

At the centre, the Governor-General’s Executive Council 
was expanded by the addition of a fifth Finance Member and 
the Commander-in-chief was made an extraordinary member. 
The portfolio system in the Government of India was intro- 
duced. The foundations of a Cabinet system were thus laid. 

The Governor-General (without his Council) was em- 
powered to issue ordinances in cases of emergency. Such 
ordinances remained in force for not more than six months. 

The Act made a special provision in regard to the pro- 
vinces which were newly created. The existing laws in some 
provinces were held valid. The Governor-General was em- 
powered to create new provinces or alter the boundaries ot 

the existing ones. 

Utrits. In brief the Act of 1861 strengthened the powers 

of the Central Government. It established the supicmacy 
of the Governor-General over the whole of India. It marked 

the first step towards the development of Provincial auto- 
nomy. It restored the legislative powers of the Madras and 

4 
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Bombay Governments which had been 

Ac? of 1853. It admitted Indians into the higher coimcils 

the Go4rnment. It modified the constitution of the 

Governor-General’s Executive Council and remodelled it on 
the lines of departmental working. 

Defects. The Act was not, however, free from detects. 

It did not make substantial transfer of power to *c P®°P ^ 
The Legislative Councils established under the Act wet 
merely enlargements of the Governor-General s _ 

Council. They functioned merely as committees by rneans . 

of which the' Executive Government could obtain advi 
and assistance in the task of legislation. Not a single cle«ed 
Indian was represented in them. Their powers were hedged 
in by many restrictions. They were not deliberative bodies. 
They could not exercise any control over the execut v . 
Their work was strictly confined to legislation. The Act dia 
not satisfy any section of Indian opinion. Consequently, 
agitation was carried on for a more effective transter ot 

^ The period between 1861 and 1892 may be described 
as a period of the growth of national awakening. During 
this time there was spread of English education due to estab- 
lishment of universities at Calcutta, Bombay and Madras. 
English-educated Indians came into touch with the best ot 
English thought -with the works of Milton, Burke, Mill, 
Macaulay c-nd others and were imbued with ideas of modern 
nationali'- and democracy. During this period there was 
also a n..;.emcnt of religious revival. Great^ religious 
leaders like Raja Ram Mohan Roy, Swami Vivekanand, 
Ramkrishna Paramhans and Swami Dayanand preached 
their gospels during this period. Their teachings infused 
in the people a new spirit of freedom, fearlessness and just 
pride in their cultural heritage. This made the people 
conscious of a sense of humiliation under alien rule and 
increased popular discontent against the British Government. 
These feelings found vocal expression in the nationalist 
Press and the popular literature which came to be produced 
in this period. The Government curtailed the civic liberties 
of the people by gagging the Press through the Vernacular 
press Act of 1878. In the time of Lord Lvtton, the policy of 
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repression was carried a step further. Indians were excluded 
from responsible jobs in administration. The policy of racial 
discrimination between Europeans and Indians was earned 

to the extreme. 

Lord Ripon, who succeeded Lord Lytton, tried to 
reverse this policy. He proposed legislation known as the 
Tlbert Bill’ to provide for equal treatment to Indians and 
Europeans in the sphere of criminal jurisdiction. The 
European community opposed this move tooth and nail, and 
so the proposal had to be dropped. The failure of the Bill 
widened the gulf between the ruling community and the 
ruled. Self-respecting Indians gave expression to their resent- 
ment by organizing public bodies like the National League, 
the Indian Association of Bengal (1&85), the Bombay Presi- 
dency Association, the Mahajan Sabha of Madras (1884), the 
Poona Sarvajanik Sabha (1870), etc. 

After the retireemnt of Lord Ripon, Lord Duffenn 
took over as Viceroy. He was apprised by a retired ^tglish 
civilian, Mr. O. A. Hume, of the growth of popular dis- 
content in India and was advised to establish the Indian 
National Congress which could serve as a shock-absorber. 
The body could inform Government of the views ot edu- 
cated people regarding its administration. Thus, the Indian 
National Congress was born in 1885. 

In its very first Session, the Congress passed resolutions 
favouring the abolition of the India Council, requestui^ 
the simultaneous holding of examinations for the 1. L. 
in India and England, and demanding the holding ot elec- 
tions for the membership of the existing Councils It also 
pressed for the creation of Legislative Councils in the 
N.-W. F. P. Oudh and the Punjab. These demands were 
very modest and Lord Dufferein, the then Viccrov, 
his partial support to them. He set up a committee in 1888 
with Sir George Chesney as President to considci the ques- 
tion of reforms. He said he was in favour of enlarging the 
provincial Councils, for enhancing their status for multiply- 
ing their functions and for the liberalisation of their genera^ 
character as political institutions. He made it clear r lat ic 
was not contemplating the setting up of a par iamentary 
system after the British model. He said : “It might bt con- 
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Classes with the administration ‘ 7 his 

contact with a larger surface of Indian op luon and thus 

multiply the channels by which they would 

wants and the feelings of various communities, for whose 

welfare they were responsible’ . 

The Committee set up by Lord Dufferem reported m 
1800 On its recommendation the Indian Council Act of 
1892 wal passed by the British Gover^ent at the instance 
of Lord Cross, the then Secretary of State for India The 
Act liberalised the composition and powers ^ of the Cental 
and Provincial Legislatures and improved their status. 1 he 
number of maximum additional members in the Imperial 
Legislative Council was increased from 12 to 16 The sizes 
of the local legislatures were also widened. Thus, Madras 
and Bombay got 20 members each, U. P- ^5 the Punjab 
and Burma nine members each. The officials "^te, however, 
kept in the majority in all the Councils. The additional 
members of the Imperial Council were nominated by the 
Governor-General on the basis of the recommendations of 
various bodies like the Chambers of Commerce, universities, 
landholders, etc. These recommendations were not, how- 
ever, binding on the Governor-General. Besides the 16 addi- 
tional members, the Imperial Legislative Council had nine 
ex-officio members, namely, the Governor-General, six ordi- 
nary' members of the Executive Council, the Commander- 
in-Chief, and the head of the Province in which the Council 
met. 

In the provinces members of the legislature were to be 
nominated by the Governor on the recommendation of Dis- 
trict Boards, universities, landlords and merchants. 


^Report on Indian Conftiiutional Kejorm^ ^ 9 ^^^ p* 43. 
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The Act widened the opportunities for non-official 
members to criticise the Government. It also gave them the 
right to put interpellations but without the right to put sup- 
plementary questions. The annual financial budget was also 
placed before the Council bur only for general discussion. 
No authority was given to the members to pass a resolution 
or divide the House in respect of items of the Budget. No 
motion for adjournment was also allowed. 

Defects. The Act of 1892 failed to satisfy any section 
of Indian opinion. It w^as criticised in successive sessions 
of the Indian National Congress. Tiie Legislative Councils 
were ridiculously small bodies and could not be said to re- 
present the country. At their meetings ‘a handful of officials 

and two or three complacent Indian gentlemen sat round a 

table and read manuscript speeches in tunV* Minoo Masani 
has rightly called them ‘limp Councils’.f They did not 
represent elected Indians. They gave representation to some 
vested interests, to the exclusion of all others. In the case 
of Bombay, out of six seats two were given to Eun>pean 
merchants. The number of non-otficial members was very 
small. Out of 24 members at the Centre, 14 wer <^).akials, 
four electeT ITon-oHiciais and hve nominated non-officials. 
The Executive Councils were not responsible or even res- 
ponsive to the legislature. 

In spite of these glaring defects, the reforms proved 
useful because they brought into the legislative sphere such 
eminent men as Gopal Krishna Gokhale, Ashutosh Muker- 
jee, Rash Behari Ghosh and Surendra Nath Banerjce. These 
people gave ample proof of their political wisdom and parlia- 
mentary capacity. 

Lord Curzon’s Regime and Growth of Exuemism 

The period between 1892 and 1909 was marked by a 
new spirit of freedom among the people. Lord Curzon, who 
was the Viceroy and Governor-General during this period, 
followed a policy which caused great resentment and disgust 
among the people. His high handed policy has been beauti- 
fully summarized by Dr. Pattabhi Sitaramayya in these words: 

•Ilbeit and Meston, New Conslitution of India, p. }8. 

fChintamani and Masani, India's Constitution at work, p. 3- 
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“His curtailment of the powers of the Calcutta Co^or^ 
his Official Secrets Act, his officialipuon of the Un versities 
which made education costly . . his Tibetan Expedition ... 
and Mlv his Partition of Ben^l, broke the back of loy ^ 
India and'roused a new spirit in the nation Even more galling 
to our sense of self-respect than this speech in Calcutta regar- 
ding our untruthfulness was his sweeping charge that we 
Indians were by our environment our heritage and our up- 
bringing “unequal to the responsibilities of high office under 
British rule." ' Lord Morley writing in his Recollections 
about the Curzon regime says much in the same strain : We 
were told by leading moderates that even the general loyalty 
had been chilled by his (Lord Curzon’s) declared policy of 
centralization ; by his whittling away, as they called it, ot 
liberal principles and promises of Queen Victoria s procla- 
mation of 1 8 5 8; by too openly expressed contempt for Indian 
standards of moralitv, and by measures, like the Partition of 
Bengal,carried out against the strong wishes of the people 
concerned”* The Partition of Bengal was effected on October 
i6, 1905. Its object in the words of Sir Henry Cotton was ‘to 
shatter the unity of Bengal and to disintegrate the feeling of 
solidarity which existed in the provinces/ It was not done for 
any administrative reasons. Lord Curzon wanted to destroy 
the political conciousness and the patriotic spirit among the 
people of Bengal. He wanted to drive a wedge between the 
Muslim province of East Bengal and the predominantly 
Hindu province of West Benga . As a counterblas't against 
the move, Sutcndra Nath Banerjce organized an anti-British 
agitation which brought into politics a large section of 
the student community. Such students belonged to two 
schools of political thought. One was the anarchist school 
which believed in violence and terrorist activities ; the other 
was the peaceful school associated with Mr. Tilak, Aurobind 
Chose, Bepin Chandra Pal and Lala Lajpat Rai. The Indian 
National Congress itself was split into two camps — the 
Moderates and the Extremists. The British Government 
in order to curb the Extremists tried to conciliate the Mode- 
rates. In 1906, Lord Minto replaced Lord Curzon as the 
Governor-General of India. He Immediately appointed a 

♦Viscount Morley, KecolUcfions^ Vol. II p. 155. 
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committee of his Council to consider the pioblems arising 
out of the growing aspirations of educated Indians to take 
a larger part in the administration of the country. At this 
time Lord Morley also took over as Secretary of State tor 
India. Both these liberal statesmen proposed a turther instal- 
ment of political reforms for India. 


The Morley-Minto Reforms 

But at the same time, to counteract the rising tide of 
nationalism, they sowed the seeds of permanent discord in 
the country in the shape of communal representation. 
Lord Minto inspired a section of Muslims to wait m depu- 
tation on him and demand the right of separate electo- 
rates. This was done. A deputation, under the leader- 
ship of H. H. the Aga Khan, waited on the Viceroy and de- 
manded separate representation for the Muslims. 1 he Viceroy 
readily accepted their demand and wrote the following in 
reply • “The pith of your address, as 1 understand it, is a 
claim* that under any system of representation, whether it 
affects a Municipality or a District Board or a Legislative 
Council, in which it is proposed to introduce or increase an 
electoral organisation, the Mohammaden community should 
be represented as a community. You point out that in many 
cases electoral bodies as now constituted cannot be expected 
to return a Mohammaden candidate, and if by chance they 
did so, it could only be at the sacrifice <)f such candidate s 

views to those of a majority opposed to his community whoni 

he would in any way represent, and you justly claim that 
your position should be estimated not only on your numeri- 
cal strength, but in respect to the political importance ot youi 
community and the service it has rendered to the hmpire. 
am entirely in accord with you. Please do not misunderstand 
me. I make no attempt to indicate by what means the rcpic- 
sentation of communities can be obtained, but I am firmly 
convinced that any electoral representation in India would he 
doomed to mischievous failure if it aimed at creating a per- 
sonal enfranchisement regardless of the beliels and traditions 
of the communities composing the population of this Conti- 
nent.” Lord Minto in his correspondence with Mr. Morlcy 
the Secretary of State for India, alsf) supported this proposal. 
But the latter, on account of his liberal background, did not 
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feel happy about it. In his despatch he emphasised that a 

scheme of separate electotates would retard the growth of 
the national spirit. ^ He was personally in favour of mixed or 
composite electoral colleges which could ensure adequate 
representation to the Muslims without widening the commu- 
nal gulf. But that was not to be. Unfortunately, Mr. Morley 
did not press his point against the scheme of separate repre- 
sentation, although he told the Viceroy that he (Viceroy) 
w^.ould be responsible for the consequences of the introduc- 
tion of separate electorates, Mr, Morley wrote to Lord Minto 
on December 6 , 1909 : “I w’on’t follow you again into our 
Mohammaden dispute. Only I respectfully remind you once 
again that it was your early speech about their extra claims 
that started the (ISIuslim) hare. I am convinced my decision 
was the best.” 

Meanwhile, the Muslim League had been set up on 
December 30, 1906. It reiterated its demand for separate 
representation in 1908 and in 1909. It sent deputations to 
England in order to win over Mr. Morley. Communal repre- 
sentation was conceded to India by the British authorities 
and embodied in the Indian Councils Act of 1909. This was 
a personal triumph for Lord Minto, who had earlier describ- 
ed the day on wliich the Muslim’ Depur \uon met him as 
‘an epoch in Indian history’.* Lord ' .^tto w'as in fact the 
real father of communal electorates. His aim was twofold. 
Firstly, he wanted to isolate the extreme nationalists by con- 
ciliating the moderates, "econdly, he wanted to consolidate 
the British Empire securing the support of Muslim com- 
munalists against r aoualist Hindus. 

The Act of 1509 

The Act of 1909 is regarded as a landmark in the his- 
tory of Indian administration and positively marks an advance 
on the Act of 1892, It sought to associate Indians in a real 
and effective manner, not only with the work of legislation 
but also with the day-to-day administration of the country 
It increased the strength of the Councils and gave them the 
right of interpellations and of moving resolutions It also 
made provision for the appointment of Indians to the Exe- 

* Liiiiy AI/m/oV Diarjy p. 45 . 
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cutive Council. Its main provisions may be briefly summa- 
rised as under : ^ i 

(i') Firstly, the Act enlarged the size of the Councils. 

It raised the maximum number of additional members in the 
Imperial Legislative Council from i6 to 6o In the 1 rovm- 
cial Councils, it taised the number ot members 
Madras and Bengal from 20 to 50, and in U. P. trom ij to 
(O The Lemslative Councils of Burma and the Punjab were 
L'have a m°aximum of 30 members. Each lefiislaturc was to 
have three types of membets-nommated officials, nominat- 
eA non-oflicials and elected members. The provincial legis- 
latures were to ’enjoy non-official majorities, although subs- 
landal Ljority of the officials in the Governor-Genera 
Imperial Legislative Council was to be myntamed. Th 
was to consist of 69 Members, 57 of whom were no- 
minated officials and 3^ elected. The nominated official, 
included the Governor-General, six Councillors, the Comman- 
der-in-Chief, the Lieutenant-Governor of the Punjab at Siml , 
and 28 nominated officials from the Central Government and 
the provinces. The elected members included representatives 
of landlords, a member each of the European Chamber of 
Commerce and the Indian Chamber of Commerce, and 17 
members representing the non-official members of ‘he Legts- 
Utlve Councils of Bengal. Bihar, Assam, the United Provin- 
Ls the Punjab, Bombay. Madras and the Central Provinces^ 
Ou’t of these' five members were elected by the M-sUms and 
ffie rest by non-Muslims. The actual strength of the mem- 
bers of the Provincial Councils was as follows ; ^ngal 52 , 
Madras Bombay and U. P. 47 each ; Bihar and Orissa, 44 
each ■ Assam 23^ ; Punjab, 25 and Burma, 16. In addition, 
the head of the Government was empowered to nominate 
one or tl experts to the provincial legislature, when he 
thought such expert advice was called tor. 

The Act abolished the ‘veiled’ or roundabout system ot 
representation provided in the 1 892 Act. Instead it in«o^ 
duced a system of elections according to which ‘1 - ^°P'^ 

elected the members of local bodies, the 
members of the provincial legislature and they in turn 
elected the members of the Imperial Legislature. The Ac 
introduced three categories of electorates, 
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(i) General electorate consisting of non-official mem- 
bers of provincial legislatures who elected representatives to 
the Imperial Legislative Council, and non-official members 
of the Municipal Committees and District Boards who elect- 
ed representatives to Provincial Legislative Councils ; (2) se- 
parate electorates for Muslims ; (3) Special electorates for 
specified classes, such as landlords, universities, chambers of 
commerce, millowners* associations, etc. Seats were reserved 
for the Muslims and only Muslims could elect such represen- 
tatives. 

The new Act increased the functions of the Legislative 
Councils as well. The members were given the right of dis- 
cussing the budget, of putting questions and suplementa- 
ries, of moving resolutions on matters of public interest and 
imposing alterations in taxation. They were, however, not 
given the right of voting the grants or moving motions of 
no-confidence. There were also some restrictions on their 
right of discussing financial matters. Certain heads of revenue 
and expenditure were not open even to discussion by the 
Members of the Council. The questions put by the Members 
or resolutions moved by them could also be disallowed by 
the President if he thought that they were not in public 
interest. 


The Act raised the number of members of the Gover- 
nor’s Executive Council in Bombay, Bengal and Madras to 
four. It authorised the constitution of such Councils in Lt. 
Governor’s provinces as well. Further, it permitted the 
appointment of Indians to the Governor-General’s Executive 
Council and those of the Provincial Governors. Lord Sinha 
was appointed as the first Indian Law member on the Gover- 
nor-General’s Executive Council. Indians were also appoint- 
ed to the Secretary of State’s India Council. 


Working and Defects of the Act of 1909 

The Act of 1909 did not aim at establishing parliament- 
My government m India. In fact. Lord Motley expressly 
declared m the House of Lords at the time of the Lrnnd 
reading ot the Bill : ‘Tf I were attempting to set up a parlia- 
mentary system in India, or if it could be said that this^rhln 
ret of reforms led directly or indirectly to the establlLment 
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and new aspirations ot the people, 
distrusted Indian nationalist leaders. 

Though a few Indians were appointed to Govy - 
rencrll’s rxccutive Council, they were a mere handful and 
were not ^en any responsible posts. The people were as far 
removed from the Government as they could be. 

*toid Motley, hMiin Speeches, p. 91. .7.^8. 

\Keport oj Ihe Indian ConstiluUonanUforms 191S, pp- 47 4 
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The Councils elected on a very limited franchise were 
in no way representative of the people, nor did they enjoy 
any real measure of power or influence in the government of 
the country. The official members were not free to vote. 
They could not ask questions. The European members, the 
landlords and the Muslims supported the official block. The 
Councils were thus powerless ; they only registered the dec- 
rees of the Executive. The proceedings of the Council bore 
an air of unreality and its debates lacked life. The Govern- 
ment paid no regard to the views of Indian members on vital 
questions. 

Another defect revealed from the working of the Act 
was that there was no direct contact between the members 
and their constituencies. This was due to restricted franchise 
and the indirect system of electing members. This fact is 
emphasised in the Report itself which says : ‘‘There is abso- 
lutely no connection between the supposed primary voter 
and the man who sits as his representative in the Legislative 
Council, and the vote of the supposed primary voter has no 
effect upon the proceedings of the Legislative Council. In 
such circumstances, there can be no responsibility upon and 
no political education for the people who nominally exercises 
a vote. The work of calling into existence an electorate cap-, 
able of bearing the weight of responsible government is still 
to be done.” 

Another defect noticeable in the Act was a high degree 
of centralisation in administration. The Government of India 
did not relax its control over the Provincial Governments 
which had no executive sphere of their own. The Govern- 
ment of India directly administered not less than two-thirds 
of the entire revenues of the State. The Central Government 
exercised legislative and administrative control over the pro- 
vinces, because all bills passed by the provinces required the 
assent of the Governor-General and because the Central 
Government issued instructions to the Provincial Govern- 
ments in all vital matters of administration and exercised full 
control over public servants employed in the provinces. 
Again, the absence of decentralization deprived the local 
boies of much of their utility. The local bodies remained 
officialized as before and people were not given any oppor- 
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tunity to manage their affairs without interference from the 
Centre. The worship of efficiency thus hindered pi ogress 

towards self-government. 

• The introduction of separate electorates for Muslims was 
another major defect of the Act. It J'^^ned the guff be^ 
ween the Hindus and the Muslims eventually led th 

way to the partition of the country. Along w th this ther 
Z7s provision in the Act for special representation of vested 
interests, thus obstructing the growth of national unity 

the country. • 

Lastly, the reforms in the long run proved nnworkaWe 
The Montford report has summed up the position thus. Th 
Morley-Minto Constitution ceased m the b/f f .=P^“ 
years’ time to satisfy the political hunger of India. " 

Lstitutions began with good auspices and on both s des there 
was a desire to work them m a conciliatory fashion. Bu 
Tome of Ae antecedent conditions of success were lacking. 
There was no general advance in local bodies; no real set- 
•tTng freT^prlvincial finance; and in spite ol ^ome pmgress 
no widespread admission of Indians in greater numbers into 
the public service”. 

Because the relaxation of parliamentary control bad not 
been contemplated, the Government of India could not te ax 
its control over local governments. The sphere ‘n 'vhicb th 
Councils could affect the Government s action, both, m res 
pect of finance and administration, was closely circumscribed. 
Again and again a local government could only meet a re 
XL^by s'iying that & matter was real y out of its «nd • 

It could not find the money because of the 

tlements- it was not administratively free to act because th 

cS^ent of India was seized of the question; it could 

Serefore only lay the views of the Council before the Go\ ern- 

ment of Indil. ^Even in the field of local 

of the teal work was done behind the scene_ “ 

this disillusionment about the powers of the reformed Coun 

cils, the popular conventions, where speakers v\ ere ” 

attack the Government and give vent to their o\\ n asp 

tions untrammelled by rules of business ‘b'=,P'°'P“' 
a reply, naturallv regained ascendency. The line when b 
the prominent speakers in such gatherings was to belt tl 
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the utiUty of the Councils, if not to denounce them as cjn^ 
cal and ciculated sham. Tlie Councils thus ceased to satisty 

any section of Indian opinion. 

O)nclusion 

Despite all the defects alluded to above in the working 
of the Act, the reforms constituted a step forward on the 
■road to responsible government. They modified to s^e 

extent the bureaucratic character of the Government. The 
local Councils provided opportunities to representatives tor 
political education. They demonstrated the high calibre ot 
the non-official elected members for debate and putting up 
their case forcefully. Members not only made useful con- 
tribution to the framing of laws but also kept the exerative 
on the alert. In the words of Lord Morley, the reforms 
may, therefore, be described as ‘the opening of a vei^ impor- 
tant chapter in the history of relations of Great Britain and 
India’, and ‘the turning over of a fresh leaf in the history of 
British responsibility to India.’ 
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CHAPTER 4 

towards responsible government (0 

(FROM 1909 to 1917) 

The reforms of 1900 did not satisfy any section of 
Indian opinion. Even the moderates whom reforms v^nte 
to win over were not satisfied with them. ’ 

InTny cale. were most disappointed. Lord ModeV ^ f ' ; 
claimer in the House of Lords on December 17, 1908, * 
he did not propose to introduce parliamentary government 
!;^ndia wa^ hfghly resented. The British Parhament re am- 
ed ultimate control over the Government of India. The hlem 
bers of the Imperial Legislative Council 
steel-frame bureaucracy. In the words of C«tis Leg 

lative Councils were based on ‘a travesty of an e>e«or^l 
system’.* They had opportunities of criticising the Got ern 

ment but none of controlling it. 

Meanwhile the Government pursued its Po'‘cy ot 
repression with unabated rigour. The Press <^<ttices A 
of^ 1909 was placed permanently on the Statute Boo ' “ 
completely gagged the Indian Press. A few months after 
the Government brought forward a continuing Bill *0 “ten 
the life of the ‘Prevention of Seditious Meetings Act tgoj 
and passed it in 1911. The measure was strongly opposed by 
non-official members of the Indian Legislative <^ouncd as 
‘unnecessary, arbitrary and repressive . So ^ 

^e feelings of resentment in the country that they gave a 
■^^lip to revolutionary activities and all the teptessiw If g - 
lations could not stop the tide. There were a numbe>: of 

contributory factors in their agitation The 

liation suffered by Indians in South Africa and the dema' “ 

the tights of citizenship to Indians m Canada and Australia 

added to this discontentment. 

Such was the atmosphere when the first 
broke out in 1914. Although there was a f 
to war effort by Indian political parties, the tcv 
opposed it in positive terms. The Defence of In 1 

■Lionel Curtis : p. $67- 
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therefore, passed to combat their activities. The extremists 
joined the Home Rule League movement of Mrs. Annie 
Besant and followed a programme of boycott of British goods 
and promotion of national education. The Government 
tried to suppress this movement and sent a large number of 
persons behind prison bars. 

Proposals for Reform 

In December 1914, Mr. S. P. Sinha as President of the 
Indian National Congress advised the Government to declare 
the goal of British policy in India with a veiw to pacifying 
Indian feelings. A number of practical proposals were put 
forward before the British Government at this time, suggest- 
ing solution of the Indian problem. Some of these were as 
follows : 

(a) Gokhah^s 'Political Testament.*' Lord Willingdon, the 
then Governor of Bombay, asked Mr. Gopal Krishna Gokhale 
to suggest to him a scheme of reforms which might satisfy 
Indian public opinion. The scheme was completed shortly 
before Mr. Gokhale’s death in March, 1913: It provided for 
some sort of provincial autonomy but did not propose the 
transfer of responsibility to Indian hands. 

{b) Memorandum of the Nineteeti.^ This memorandum was 
prepared by nineteen Indian members of the Imperial Legis- 
lative Council, including Pt. Madan Mohan Malviya, Moham- 
mad Ali Jinnah and Sir Tcj Bahadur Sapru. It proposed that 
(i) in all executive councils, Provincial and Imperial, at least 
half of the members should be Indians ; (2) all Legislative 
Councils should have a substantial elected majority ; (3) fran- 
chise should be broadened ; (4) minorities should have due 
representation in the legislature ; (5) the Secretary of state’s 
Council should be abolished ; (6) provinces should enjoy 
full measure of autonomy ; (7) local self-government should 
be introduced immediately, and, (8) higher jobs in the army 
should be offered to Indians on the same conditions of ser- 
vice as the Europeans. 

(c) The Congress-League Scheme. The Congress-League 
Scheme was fo rmulated m December 1916 at a joint session 

Speeche^and Documm^ Vol. z. pp. i„.n6. 

fCoapland, Tht Indian Probltm, 1835-1955, p. 5^. ^ 
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to popular control. Mr. Curtis, explained in a letter written 
to Sir Bhupendra Nath Basu, the then Member of the Indian 
Legislative Council, that his scheme of dyarchy meant the di- 
vision of the Government into two parts, only one of which 
was to be responsible to the people. He said this was an 
essential intermediary step to full-fledged responsible Govern- 
ment. 

^ The Announcement of August, ipz/. To win whole- 
hearted support of India in the successful prosecution of the 
war, the British statesman Mr. Montague, the newly-appoint- 
ed Secretary of State for India, made a declaration of British 
policy on India on August 17, 1917. The announcement 
said : ^The policy of His Majesty's Government with which the 
Government of India are incomplete accord^ is that of increasing 
association of Indians in every branch of the administration, and the 
gradual development of self-governing institutions with a view to the 
progressive realisation of responsible government in India as an 
inte^al part of the British 'Empire. They have decided that 
substantial steps should be taken in this direction as soon as 
possible. The statement went onto declare that ^^progress in 
this policy can only be achieved by successive stages. The British 
Government and the Government of India, on whom the res- 
ponsibility lies for the welfare and advancement of the Indian 
peoples, must be the judges of the time and measure of each advance, 
and they must be guided by the co-operation received from 
those upon whom new opportunities of service will thus be 
conferred and by the extent to which it is found that con- 
fidence can be reposed in their sense of responsibility*’*. The 
Secretary of State also announced at the same time the deci- 
sion of His Majesty’s Government to send him to India 
almost immediately for purposes of consultation and inquiry. 

The August declaration is of great constitutional impor- 
tance. Firstly, it recognized the right of Indians to govern 
their own country, which claim had been repudiated pre- 
viously by Lord Morley. Secondly, all Indians were to be 
associat^ m all branches of administration, including the 
army. Thirdly, the announcement marked a progressive step 
towards further devolution of powers. Of cours'^^, the estab- 
lishment of full responsible Government was still a far crv. 
- • — . - - . ^ 

* '^Keport on Indian Constitutional Ktforms,*' 1918, p. i 
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It was to depend on the extent of co-operation to he offered 
by Indians in the task of British administration. 

The announcement of August ic, 1917 was received 
warmly by the moderates who welcomed it as ‘the N Lign 
Charta of India'. The extremists however, rciiardcd it -as 
unsatisfactory both in language and substance Ihe auaiois 
of the Indian Constitutional Reform desctibed it as the end 
of one epoch/ and the beginning of a new one . 
ber 1917, Mr. Montague accompanied bv some of hi- col- 
lea^es c^me to India to begin the work of consultation and 
inquiry. Meanwhile Mrs. Besant Messrs^ Arundalc and 
Wadre had been released to create a favourable atmosphere in 
the country for their reception. Mr. Montague touted the 
country along with Lord Chelmsford, the Governor-General, 
and met a large number of deputations. 

(n The Curtis Scheme. Among many representations 
submitted to him during his tour was a xMemorandum drafted 
by Mr. Curtis, much on the same lines as ‘he Duke M-mo 
randum. It recommended the introduction of d)archy in the 
provinces before the grant of ful ‘“ponsible government, 
ft suggested the formation of smaller provincial states cons- 
tituted on the basis of racial and linguistic considerations. It 
also suggested periodic commtsstons of inquiry to report to 
Parliament about further advance. Evidently, this scheme 
had a marked Influence on the Montford proposals. 

Montaguc-Cheltnsford Report 

TheMontague-Chelmsford Report was submitted to the 
British Cabinet in July 1918. In this report, while a partial 
transfer of responsibility was recommended in the provinces, 
no such recommendation was made in respect of the Centre 
The latter was to continue as irresponsible as before. In 
the provinces, the government was to be divided into two 
parts-one Reserved and the other Transferred. The re- 
served departments were to consist of: Law and Older 
Finance, Justice and Jails. They were to be administered 
by the Govcrnor-in-Council, i.e., the Governor acting on the 
advice of his Executive Councillors. The latter were to be his 
nominees not responsible to the legislature. The transferred 
departments were to consist of Local Self-Govcrmnent Edu- 
cation, Medical Aid. Sanitation, Agriculture, Public Works, 
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etc They were to be administered by the Governor acting 
on the advice of his Ministers. The latter were to be res- 
ponsible to the elected members of the provincial 
ture. The Governor was to enjoy an overriding authority 

over legislation. 

The Report also recommended the need for financial 
devolution. It suggested separate heads of income and 
penditure for the Central and Provinaal Governments. Ip 
meet the deficit of the Central Government, it suggested 
provincial contributions to the Centre. The Report also re- 
commended that the local self-governing bodies— municipali- 
ties and district boards— should become autonomous elected 
bodies, entirely free from official interference. The report 
proposed the extension of franchise and an increase in the 
number of elected representatives to the legislatures. Regard- 
ing communal electorates, it not only recommended their 
retention for the Muslims, but proposed their extension to 
the Sikhs. Lastly, the Report recommended the formation 
of a Chamber of Princes for Indian States to be placed in 
direct contact with the Government of India, 


The publication of the Montford Report gave a rude 
shock to Indian public opinion. It received universal con- 
demnation except from the Moderates and Anglo-Indians. 
Mrs. Besant in her book, ‘‘New India”, wrote that the scheme 
was ‘ungenerous for England to offer and unworthy for India 
to accept*. 


The Goveram'^ni of India Act 1919 

The Mo '.t{.>rd proposals formed the basis of the Govern- 
ment of India Act of 1919. A bill embodying these recom- 
mendations was introduced in the British Parliament on June 
2, 1919 and passed by both the houses on December 18, 1919. 
It received the royal assent on December 25, 1919. The Act 
came into force on April i, 1921. It remained in force in 
the provincial sphere till 1957, and in the Centre till 1946. 
The Act had the following main features: — 

(i) It introduced a dyarchical form of administration in 
the provinces by dividing the government into two oarts, one 
Reserved and the other Transferred. The reserved subjects 
were Land Revenue, Famine Relief, Justice, Police, Prisons, 
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representation to various other groups. The strength of the 
members in the various provinces was fixed as under. 

Madras 132; U. P. 123; Assam 53; Bengal 140; Bombay 
114 ; C. P. 73 ; Bihar 123 ; Punjab 94. 

The Councils were elected for 3 years, subject to earlier 
dissolution by the Governor. They could frame laws for the 
peace and good government of the Province, subject to the 
assent of the Governor and the Governor-General. They 
were given the right of vote on certain items of the budget, 
although the Governor was empowered to restore the 
demands refused by the Council. The Legislature could not 
discuss and vote on non — votable items of expenditure such 
as provincial contribution to the Central Government, debt 
charges, expenditure provided by law, emoluments of per- 
sons appointed by His Majesty or the Sea'etary of State, 
High Court Judges, and the Advocate-General. The members 
of the Council w^cre given the right of putting questions and 
supplcmentarics and of moving adjournment motions to 
discuss important public matters. They could not, however, 
put questions relating to the powers of the Governor 01* 
India’s relations with foreign States or native princes and 
on sub-judice matters. 

The Governor was ^^rmed with extraordinary and excess 
sive powers. He could override his Executive Council and 
also the Ministers. He \vas also empowered to take over the 
administration of the transferred subjects in the event of a 
breakdown of the constimtional machinery of the Provincial 
Government. 

(5) The Act also introduced important changes in the 
Home Government. According to the 1909 Act, the salary of 
the Secretary of State for India and his staff w^as paid out of 
Indian revenues. The new Act provided that hence-fourth 
this would be a charge on the British Exchequer. The 
result of this constitutional change was that the Secretary 
of State came more directly under the scrutiny and control 
of the British Parliament. At the time of the' presentation - 
of the budget in Britain, Indian aff'airs began to receive 
closer attention of the Parliament. Again, the control of the 
Secretar}- of State over the Transferred subjects of the provin- 
cial Government became leas and less rigid. ^ 
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The Act of 1919 also made provision for the appoint- 
ment of a High Commissioner for India in Great Britain. He 
was entrusted with the duty of placing contracts an ma 'ing 
purchases of stores required by the Government of India Irom 
outside. He was also to look after the weLarc o n la 
students studying in Britain. 

(6) The new Act introduced some changes in the struc- 
ture of the Central Government also. The executive, no 
doubt, remained responsible to the British Parhament as 
before, but the Central Legislature was made more dcmoctanc. 
It was made bi-cameral with an Upper and a Lower House 
to be known as the Central Legislative Assembly and the_ 
Council of State, respectively. The latter was to consist 
60 members out of which 33 were elected and 27 nominated 
by the Governor-General. The Central Legislative Asscmblv 
was to consist of 145 members, out of which 103 w«c c ectci 
and the test nominated. Of the latter 25 were officials and 
the test non-officials. Out of 103 elected members, j i werc 
clected by general constituencies, 32 by comnumal consti- 
tuencies {i. e., 30 by Muslims, two by Sikhs) and 20 by special 
constituencies (Seven by landholders, Nmcby Europeans, and 
four by Indian Christians). The term of the Assembly was 
fixed at three years and that of the Council of State at iiv c 
years But this could be extended by the Governor-General. 
The last Assembly lasted for ii years. The first Speaker ot 
the Assembly was nominated by the Government, but sub- 
sequent speakers were elected by members of the Assembly. 

Both the Houses of the Central Legislature were elected 
directly, though on a restricted franchise. The qualifications of 
voters for the Council of State were higher— only those who 
paid income-tax on an annual income of not less than Rs- 
10,000 or were assessed to land revenue of at least Rs. 750 
were entitled to vote. In the case of voters of the Central 
Assembly the qualifications were : payment of municipal tax 
amounting to not less than Rs. 15 per annum, tenant or 
owner of a house of an annual rental value of at least Rs. 1 80 
or an income tax assessee on an annual income of not less 
than Rs. 2,000 or landlord paying a land revenue of at least 
Rs. 50 pet annum. There were 14,16,000 voters m the country 
in 1954 who were enrolled in general territorial cons- 
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tituencies or in communal electorates. Minorities were given 
weightage both at the Centre and in the provinces. 

The Central Legislature was given wide powers. It could 
make laws for the whole of India and could amend or repeal 
laws already in force. However, previous sanction of the 
Governor-General was necessary for the introduction of bills 
concerning the following subjects : (i ) Public debt or public 
revenues of India ; (2) Religious rites and usages of British 
subjects in India; (3) Discipline or maintenance of His 
Majesty’s military, naval or air forces ; (4) Relation of the 
Government of India with foreign States ; (5) Any measure 
which sought to repeal or amend any Act or legislation made 
by the Governor-General ; (6) Any legislation abolishing 
any High Court, In addition, the Governor-General was 
given the pow er of preventing the consideration of a bill or 
a part of a bill in any chamber if in his opinion it affected the 
safety or tranquillity of British India or any part thereof. 
The Governor-General was empowered to enact laws if he 
considered them necessary for the safety, tranquillity or inte- 
rests of British India. He could also issue ordinances lasting 
six months. He could give his assent or dissent to any bill 
passed by the Legislature. 

The Government bad to lay before the Central Assembly 
an annual statement of revenue and expenditure. It was not 
empowered to discuss or vote upon certain items of expendi- 
ture such as interest and sinking fund charges, statutory' 
expenditure, the salaries and pensions of the services appoint- 
ed by the Seerctat)^ of State or the King, and expenditure 
on the ecclesiastical, political and defence departments 
pese constituted non-votable items and accounted for more 
than four-fifths of the total budget of the Central Govern- 
ment. Other items of expenditure were submitted to the 
vote of the Assembly which could give or refuse to give 
us assent to them or refuse any particular demand. The 
Governor-General was empowered to restore a grant rejected 

th A certify bills rejected by 


The Act established 
Government at the Centre. 


a responsive but not a responsible 
The Governor-GeneraTs Execu- 
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tive Council consisted of seven nondna.ed members* ^ou^oj 

which three members notto the Legisla- 

responsible to the Secretary adverse vote of the 

tute and could not be overthrow y • Legislature could 
latter. Nevertheless, the membets of j„„,„„ent 

criticise the Executive and at times the 

motions, etc. It cannot a ^ ^ ^ ().,£ wishes of the 

members of the Government responaca 

Legislature. ^ ^vercised iurisdiction over a 

The Central Gnvernmm^,^ importance such as defence, 
number of subjects of all 1 States emigration, natura- 

foreign relations, customs, Post and Telc- 

lization, shipping, census, Ecclesiastical De- 

graphs, Currency, and E^c ' Pj’i j criminal law, public 

parLent, scientific survey Xim,,ercd directly^ . the 

services, commerce, ^ctc. Oelhi, Ajmer, British 

Chief Commissioner s prov ^ regards the Pro- 

Baluchistan, Coorg and the ^ general power of direc- 

vincial Administration, it c\ relation to reserved 

tion, superintendence and 'i transferred subjects 

subjects this povver ^as comp J relating to the pub- 

its interference was limited P ^ administration of 

lie services, inter-provincial disputes 

central subjects. . vkddcned the electorate for 

(7) In the end, onc-tenth of the adult male 

the Provincial Cou^ncils s The country was, 

population secured , communal and special cons- 

however, divided Legislature. The general cons- 

titucncies as for the Centra Exclusive communal 

tituencics represented “j^Iuslims, the Sikhs in the Pun- 

electorates were set Up to , , Europeans in Madras, 

jab, Indian Christiar^ *nrl Bihar and for Anglo-Indians in 

Bombay, Bengal, U. ^-“/universities, trading bodies and 
Madras and Bengal. Ihe U The various 

landlords were given ^P .j Indian Christians, Anglo- 

communities such as Mu ' , weightagc or represen- 

Indians and Europeans w fi £ I ij population and 

tation in Legislature much m excess or t i 

y yingstten gth. Crown on the advice of the 

♦They were appointed oy 

Secretary of Sutc. 
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Dyarchy— Its meaning and working 

Meaning. Dyarchy is a compound of. the two Greek 
words di meaning twice + archie meaning rule. The word 
came into use in India with the advent of the Montiord 
Reforms which divided provincial Government into two 
parts : (/) one consisting of the Governor and his Executive 
Council, dealing with the reserved subject— Police Justice, 
Jails, Finance, Land Revenue, Irrigation, Public Services, 
and («) the other consisting of the Governor and his Minis- 
ters who held charge of the Transferred departments- 
Education, Agriculture, Local Self-Government, Medical 
Aid, Co-operation, Excise, Industries, etc. The two-halves 
of the Government were separate and distinct, each being in- 
dependent of the other, but it was contemplated that they 
would act in consultation with each other. 

The British Government was not prepared to introduce 
full-fledged responsible government, even in the provinces, 
in a single stride. It wanted to do so in instalments, after it 
w'as established that those to whom power was transferred 
were qualified for the assumption of further power. ‘Hic 
British Parliament was to be the sole judge of determining 
the time and manner of this transfer.* 

Working of Dyarchy. Dyarchy was introduced in India 
in 1921. But it had its inauguration under the most inaus- 
picious stars, for, from the very beginning, it had to recl;on 
with the opposition of the most popular political party in 
the country, w:^., the Indian National Congress. The latter 
fought the elections under the new constitution with a view 
to wrecking it from within and creating deadlocks in the 
day-to-day working of the Government. The result was 
that the constitutional machinerv of the Government broke 
down in C„ P. and Bengal in the years between 1924 and 1927, 
and again for some months 101929. In the rest of the pro- 

• The system of dyarchy is based on the idea of progress by 
stages. This is recognized in Section 84-A of Government of India 
Act of 1919 according to which a commission within 10 years of the 
passing of the Act would report ‘as to whether and to what extent it is 
desirable to establish the principle of responsible Government, ot to 
extend, modify, or restrict the degree of responsible Government then 
existing thctcin\ 
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,h„c fa,u.n. 

arid the Ministers the provisions of 

of the transferred between 

the Government of India Ac . ^ ^ ^ India Act ot 

igar and X937> when the i^ew ^«;^^;;;Xtions were held 
1935 came into operation, g 1020-50. These helped 

in the country m 1920, '9^3. 9^9 3 

to create political ^ differe^nt legislatures to act as 

an opportunity 1093 mem ^v^ecutivc Councillors. 

4“— 

On the whole ho ^^ cn cr ti ^ 

a complete failure. T , - ^ a time when the 

(1) Dyarchy was introduce .liscoutent due to events 

country was seething with jallianwala Bagh 

following the deplorable * _ ‘ ^nt other national 

on April 13, 1919- sincerity of the British 

leaders having lost h h^dhn hands launched 

Government to transfer p ^ .iKobedicncc movements in 
a senes of of .he reforms 

1921, 1930 and 19}^ „ and understanding of the 

depended upon the liooawu 

under ihc leadership of Mn C. f„,„, within. 

its mam object \v as to fnllmv a nolicv ot obstruc- 

Theparty entered ' - Th^workm.^ortlt^ -- 

“""Tl succlSkd in wrecking the constitution in two 

^rScs,!irf^c. Ik and j; 

[:;r^S!Su!:Sel;:rgLy prov^ions ofthe^^^^_ 

7(3) The scheme ptoposed a W 


not be. divided ittw^tdcon^n^.;^.^^^-.^ . 

the basis of division itsel 1 awkward situation 

Minister in Matos, has d i- tjf power in these 

that developed due ^ p. I^^pn^cnt in Madras without 

?sirr«s» 4 ‘ 
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was Minister for Industries without control over factories, 
boilers, electricity, water power, mines, labour, all ot which 
were reserved subjects”. There was no co-operation between 
the two halves of the government and this made the success- 
ful working of the government difficult. 

(4) The Governor exercised his powers in a most auto- 
cratic way.# He did not encourage the principle of joint 
responsibility and appointed Ministers individually at his own 
discretion. He treated them as his advisep_ whose counsels 
he was empowered to disregard. The Ministers did not feel 
any sense of responsibility. They had to serve two masters 
the Governor and the Legislature. Their allegiance to the 
Legislature was weakened because of lack of a stable majority 
in the House and because of the presence of a solid block of 
officials and nominated members -who constituted about 30 
5cr cent of the total strength of the House. On this solid 
?Iock they frequently leaned for support. In 1927 even though 
the majority of the elected members of the Madras Legisla- 
ture voted against a Minister, the vote .of censure failed be- 
cause of the Governor's support. The pernicious practice 
of appointing Ministers on the expiry of their term of office 
to the lucrative posts of Executive Councillors also under- 
mined the independence of the Ministers. The Raja of Pangal 
openly said on the floor of the Madras- Legislature that he 
was only re.,p.nsibie to the Governor and to none else. The 
Ministers could not maintain their independence unless they 
were prepar ed *0 resign. 

(5) The Ministers did not function as a team, collec- 
tively responsible to the Legislature. They were chosen by 
the Governors without any regard for political homogeneity. 
They were only heads of departments and not a part of the 
cabinet. Often they expressed conflicting views on the floor 
of the House which was contrary to the practice of cabinet 

♦Prof. Balkrishna writes: “The extraordinary powers of the 
Governor for controlling tlie whole Executive for safe-guarding the 

interests of the services, for passing legislation and for vetoing BUls 

passed by it, for allocation of agreements and for restoring grants 
refused by the legislature, have sapped the independence and sense of 
responsibility of the legislatures and the Ministers’’. (Balkrishna— 
Itiatan Constitution) VoL z p.. 366. 
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Government.* Again the resignation of any one particular 
Minister did not involve the resignation of the entire Minis- 
try. In Madras two Ministers resigned on the question ot 
co-operation with the Simon Commission in 1927, and in Ben- 
. gal a Minister resigned on the issue of primary education in 
loio, but each time the Governor reconstituted the Mmistrv 
by making fresh appointments. The Governors consulted 
the Ministers individually and on many occasions overrode 


their decisions. 

(6) Another cause of the failure of dyarchy was the 
absence of organi7ed political parties in the country and the 
existence of a large number of splinter groups held together 
by self-interest and not on the basis of any fundarnental prin- 
ciples of policy. Ministries formed from sectional and com- 
munal groups naturally lacked cohesion as they worked not 

for furthering public interest but for fulfilling their own selfish 
ends. The result was that Ministers could not develop a 
sense of collective responsibilit}' which is a prerequisite to 
the success of parliamentary government. The machinery 
of dyarchy itself was not suited to the growth of the party 
systern. The Ministers did not associate themselves with 
a party if it opposed the Executive Councillors. 

(7) The lack of a co-operative attitude on the part of 
the permanent civil services with the Ministers was also an 
important ’cause of the failure of dyarchy. The Ministers 
had no control over the civil servants whose appointment, 
salary, suspension, dismissal and transfer were determined 
by the Secretary of State for India. The members of die 
Imperial services had direct access to the Governor. They 
did not care much for the Ministers, who did not exercise 
any departmental control over them. Mr. C. Y. Chintamam, 
who served as a Minister, in the United Provinces, said: 
“ While the Montague Act was not inherently bad and would 
have achieved gratifying results in favourable circumstances, 
actually it failed because of the combined unwisdc m of the 
high Tory bureaucracy and ultra-radical or scmi-rcvolution- 

ary Congress’kt 

*In Bengal Surendra Nath Bancrjcc and his Muslim colleague 
pulled in different directions over the Calcutta Municipal Bill. 

fChintamani & Masani, Indians Constituhon at » ork, p. ?• 


I 



7® DEVELOLMENT & WORKING OF INDIAN CONSTITUTION 

(8) Tlie existence of a joint puise for the reserved and 
the transferred departments and its control in the hands of 
an Executive Councillor responsible to the Governor was 
another contributory cause for the failure of the experiment. 
The Finance Member first met the requirements of the 
Reserved Departments and then if there was any I^ft over, it 
was allowed to the Transferred heads. The result was that 
the nation-building activities were starved of money. 

(9) The provincial contributions to the Central Govern- 
ment as fixed by the Meston Award, to wipe out the d^cit 
of the latter, also hit the provinces hard. Due to lack of 
finances, the transferred departments of the provinces could 
not carry out their schemes of expansion. These contribu- 
tions were abolished in 1928 but the finances of the pro- 
vinces could not improve due to economic depression which 
set in about this time. This difficulty has been aptly sum- 
marised by A. B. Keith thus : ‘‘The financial anomalies under 
Dyarchy proved the essential unreality of talking about res- 
ponsible government, when Ministers were not ^ectively in 
control of any side of finance.*’* 

In the end, it may be said that although the reforms 
were put into operation for 16 years, they failed to fulfil 
their primary purpose of training people in responsible 
Government. As Prof. R. Coupland writes, “The new Cons- 
titution failed to fulfil its author’s primary purposes. It did 
not provide a training in parliamentary government and it 
did not bring about a subordination of communal allegiance 
and antagonism to the common public interest.”-j- 

Conclusion 

The working of dyarchy demonstrated the fact that there 
was no half-way house between full responsibility and comp- 
lete autocracy. Dyarchy proved unworkable because it sought 
to harmonise two irreconciiable authorities — one populor and 
elective, and the other official and non-elective. Between 
these two sets of authorities there was constant friction. The 
Legislative Council was given the power of influencing the 
Reserved half, but none of controlling it. The authority of 

♦Keith, Constitutional History of Jndia^ p. 278. 

fReginald Coupland, a Kestatemnt, p. 121, 
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.I, popul.,1,- *»<! 

However, it shouW ^heybrought about 

1019 did not serve any nf neoplc. For the first 

an important change in the aranteXthe right to vote, 

time a large number P^P'^ " ,.,K,able political edu- 

Elections provided P“P J" enlarged and thet’ were 

cation. ( The size o . , r nfths of their members 

democratically constitu ed as fcur fi tbs o 

were elected. The oT frajning laws, sub- 

ing their own rules of bus.nes Ministers were 

iect, of course, to of the transferred 

given opportunmes of man g g^^ some useful 

departments and thej "f. ,- : legislation and adminis- 

sclTemes^ " rm 1 sen^ 

tration developed in the . presence of Indian Minister as 

city for self-government The 
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nisation m the services. became familiar with the 
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CHAPTER 5 

TOWARDS RESPONSIBLE GOVERNMENT (U) 

From 1919 to 1935 

The Montford Reforms for 1919 were highly ^satis- 
foctory. The Indian National Congrees described them as 
‘inadequate, unworkable and disappointing* ^d asked the 
British Government to take early steps to establ^h full res- 
ponsible government in India. The authors of t^RefMms ^so 
regarded them as of transitional importance. They had laid 
down that ten years after the inauguration of reforms, a Sta- 
tutory Commission would be appointed to inquire into their 
working- and tcksuggest steps for further advance. 

The Muddiman Committee 

The British politicians believed that there was considera- 
ble scope cf reform within the provisions of the 19^9 
and that this could be done through the rale-making powers 
of the Governor-General. A Committee known as the Re- 
forms Enquiry Committee presided over by Sri Alexander 
Muddiman was, therefore, appointed to inquire into the wor- 
king of the 1919 Constitution and to suggest reforms within 
the scope of the Act. The Committee was not able to make 
unanimous recommendation. The majority report presenting 
the Government view pointed out that the reforms proved a 
failure, because people in general w^ere too backward to 
shoulder the responsibility of a democratic government. 
Nevertheless, it suggested relaxation of power of White 
Hall over provincial governments, emphasi2ed the need for 
fostering a sense of joint responsibility in the ministries, 
advocated a re-arrangement of the Devolution Rules, and 
Proposed a revision of the Meston settlement, etc. The 
minority report submitted by the Indian Members of the 
Committee declared that dyarchy w'as a failure and that there 
should be a wholesale change in the constitutional structure 
of the country. 

The Simon Commission 

As the Tsiuddiman Committee was unable to pacify Indian 
feelings, another Statutory Commission of six members 
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under the chairmanship of Sir John Simon rvas 
in November ijay to enquire into the working of the 

reforms and to suggest further steps that ^ ^ 

The Commission was boycotted in India P 

sonnel did not include a single Indian. It ne%erthelcss pro- 
ceeded with its task and submitted its report m 1930. 

The Commission recommended the abolition of 
and suagested transfer of all powers of administration in the 
province to Ministers responsible to legisbwtes^ 

declared that “each province^ should as far as poss b 

the mistress in her own house*’. ... . 

Regarding the formation °f 

provinces, the Commission recommended that » 

ministers^’ advice should be binding on the Gov^no^r^ exc^p^ 

Governor General or Secretary of State. 

hegislamre. Regarding reforms in ' neMsk*- 

missio^ recommended the enlargement 

tores in maiot Provinces and an extension of their term to nt 

Cmtr.l Gover„mc„l. In dealing with the Gcntrc the 
Report stressed the need of preparing ,,,e 

nated government, not responsible to g 

6 
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% 

Report stressed the need for keeping the Centre strong and 
stable. It said, while the experiment of responsible govern- 
ment could be carried on in the provinces, the Centr^ 
Government could not be trusted to carry on this responsi- 
bility without adequate safeguards and a period of sustained 
training. 

delations between the Centre and the Provinces, It was 
recommended that the Governor-General must have powers 
to superintend, direct and control the Provincial Govern- 
ments. 

The Services. The Commission recommended that the 
recruitment to All-India Services must continue through 
the Secretary" of State in consultation with the Central and 
Provincial Governments. The protection of the interests 
of such services was to be the special responsibility of the 
Governor. 

Finance, The Commission accepted the report of Sir 
Walter Layton in the matter of provincial finances. It agreed 
that there should be separation of heads of revenues bet- 
ween the Provinces and the Centre. It also suggested alloca- 
tion to the provinces *of a substantial share of Income-tax 
and salt tax. 

'Estimate of the Report. The Simon Commission Report, 
according to P. R. Roberts, ‘will stand out as one of the 
greatest of Indian State papers.’* Sir Arthur Keith regarded 
the proposals as ‘the quickest way to responsible government 
missed by Indians.’f 

The P ?*. rt, however, proved most unpopular in India. 
It was bitti-i-ly criticised because it retained the autocratic 
features of the previous regime, w^., no responsibility at the 
( i i re, Imperial control over the army and defence, and the 
Cl n’s paramountcy over the Indian States. In regard to 
pn inces also it did not provide for full responsibility. The 
powers of the Ministers were seriously circumscribed by the 
special responsibilities of the Governor, Central control over 
provincial governments remained as rigid as before. Further 
the Report limited franchise to only 20 per cent and retained 

the vicious principle of communal electorates. Nationalist 

. _ 

*'*Bn/isb India/* p. 598 

fKeith, ConstitHtional Viistorj of India, p. 249. 
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opinion in India, therefore, condemned the Report as reac- 
tionary. 

The Nehru Report 

While the Simon Commission was touring the country, 
the Conservative Secretary of State for India, Lord Briken- 
head hurled a provocative challenge to the people of India 
that they were unable to produce an agreed Constitution due 
to communal quarrels. The Indian National Congress took 
up the challenge and an All-Parties Conference under the 
cLirmanship of Pandit Motilal Nehru was ^ummoned at 
Allahabad and it submitted its report in 1928 ^ 

scheme of dominion self-government for India.* ' 

(1) the Indian Constitution should be based on Ml le.po 
sible government on the model of self-governing Dominions , 

(2) complete provincial autonomy should b*: , m 

otLr words, ihe Governor should be bound by the advice of 
the provincial Cabinet ; (3) communal electorates should be 
abolished and joint electorates with reservation of seats M 
minorities should be arranged ; (4) the Provinces shou d mn 
an All-India Federation on the condition that they establish 
democratic government in the States ; (5) the civil services 
should be brought under the control of the legislature, and 
( 6 ) a declaration of fundamental rights should be made in the 

Constitution. 

Esiima/e of the Report. ‘The Nehru Report was not only 
an answer to the challenge that Indian nationalism was un- 
constructive ; it embodied the frankest attempt yet made by 
Indians to face squarely the difficulties of communalism.+ 

The Committee made a bold attempt to deal with ffie 
communal problem which ‘cast its shadow over all po 1 
tical work’ ^ It pointed out that the minority community m 

India was afraid of being domineered by .*^5 ™'°" 7 „ino- 

meet this difficulty, it suggested that the f, 

rities be guaranteed in the Constitution and they be granted 

cukural autonomy. 

.Report of the Committee to determine the principles of the 
Constitutron for India, A. I. C. C., Allahabad (.928). 

•jCouplaod, Indian Problem'*, Parti., p. 8 
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Accordingly, the following proposals were made . 

(1) A declaration be made in the Constitution guar- 
anteeing liberty of conscience and religion to all citizens;^ 

(2) The North-West Frontier Province (with a Muslim 
majority of 90%) be accorded the same status as other pro- 
vinces; 

(5) Sind (with a Muslim majority of over 70%) be 
separated from Bombay and made a separate Province. 

(4) Separate electorates be abolished, as they violated 
the essential principles of responsible government and failed 
to pave the way to a better understanding between the 
munities. Instead, joint electorates, with resen^ation of 
seats for minorities in strict proportion to the size of the 
community, be provided. 

Fourteen Points of Jinnah 

The Congress Working Committee accepted the Nehru 
Report as ‘a great step towards political advance*. Mr. Alo- 
hammad Ali Jinnah and the Muslim League, however, 
rejected it. - The former issued his famous 14 points for 
safeguarding the rights and interests of Muslims. These 
points have been summarised by Dr. Rajendra Prasad as 
r^ollows : — (i) The form of the future Constitution should 
be Federal, with residuary powers- vested in the Provinces; 
(2) The Provinces should be made fully autonomous; (3) 
All legislatures and other elected bodies should be constitut- 
ed on the definite principle of adequat^ and effettive re- 
presentation of minorities in every Province without reduc- 
ing the majority in any Province to a minority; (4) In the 
Central Legislature Muslim representation should be not less 
than one-third; (5) Communal groups should be represented 
in the legislatures through separate electorates, provided that 
it should be open to any community at any time to abandon 
the separate electorates in favour of joint electorates ; (6) 
Any territorial redistribution should not in any way affect the 
Muslim majority in the Punjab, Bengal, and the N.W.F.P.; 
(7) Full liberty of belief, worship and observance, propa- 
ganda, association and education be guaranteed to all com- 
munities; (8) No Bill or Resolution or any part thereof be 
passed in any legislature or any other elected body, if three- 
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fourths of the members of any community in that body op 
pose it as being injurious to the interests of c°mmuni > 

(9) Sind be separated from Bombay Presidency; (10) Ref^ 
be introduced in the Frontier Province; (11) 
for Muslims be provided in the constitution of all sen ices, 
subiect toTequirements of efficiency; (12) Adequate safe- 
guards be provided tor the protection and promotion of 
Muslim culture, education, language, religion and Persona 
kw Ml No Obinet either Central or Provincial be formed 
withLt at least one-third of the blimsters being Muslim j 
fi4i No change in the Constitution be made by the f-enttai 
iegisVture elcept with the concurrence of the States con- 

stituting the Indian Federation. 

First Round Table Conference (November 12, 193° <<> ’‘9. '932) 

While the political deadlock in the country was con- 
tinuing over thLcceptance of the ^^tu Report, ffic Bri 1 
Government decided to convene a 

in T nndon of the representatives of British India, inaia 
Stages and Lhish politicians to frame the new constitution 
c 1 X r-rn tUr- hasis of the report of the Simon Commis- 
sion*^ *The Indian National Congress did not participate m 
first Conference as it insisted that the agenda of the 
oinference should include the framing of a Dominion Cons- 
(rsr Tnclia The British Government did not accept 
TT and The inference, however, met as scheduled 

deration be formed with the f 

States ('2'! Provincial autonomy be introduced, and (5) . 

guard; ^eVrovided in the pro^nccs as well as 111 the Centre 
in the interests of England and India. 

Second Round Table Conference (September 7 ‘o Decern cr 


*Mia Divided, pp. 
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Government of which Mr. Ramsay Macdonald continued 
to be head, though the Conservative Party was the domi- 
ant partner. Mr. Wedgwood Benn, the Secretary of State 
for India, a liberal and just-minded politician, was succeeded 
by Sir Samuel Hoare, an extremely obdurate and diehard 
politician. This Conference failed to solve the communal 
tangle because of the uncompromising and obstinate attitude 
of the Indian communal leaders. Encouraged by the British 
Conservatives, they put every obstacle in the way of a reason- 
able settlement of the communal problem. The result 
was that the Conference failed to achieve any results and 
Mahatma Gandhi had to return to India as a much disgusted 
and disillusioned man. 

Communal Award (August, 1932) 

As the Indian leaders failed to arrive at a settlement 
regarding the distribution of seats in the legislatures among 
the diflerent communities, the British Prime Minister, Mr. 
Ramsay Macdonald, issued his famous Communal Award on 
August 19, 1932. This declaration provided that ‘if the 
Government were satisfied that the communities concerned 
were mutually agreed upon an alternative scheme, they would 
be prepared to recommend to Parliament that the alterna- 
tive should be substituted for the provision outlined in the 
Communal Award.** 

The Award. The Award retained separate electorates for 
the minority communities and also for the Muslims in 
Bengal and the P?-’..' even though they were numerically 
in majority in tlv ■ ■ vmces. ‘Weightage* was conceded 
to the Muslims in p ivinces in which they were in aminority 
and also to the and Hindus in the Punjab. About 5% 
of the scats in each Provincial Legislature except in the 
North-West Frontier Province were reserved for women. 
These were divided among tlie various communities. Tlie 
Depressed Classes were recognised as a minority community 
entitled to separate electorates with an additional vote in the 
general constituencies. Indian Christians and Anglo-Indians 
were also given the right of separate electorates. Special 


♦Rajendra Prasad, India Divided^ p. 136. 



87 


TOWARDS RESPONSIBLE GOVERNMENT (ii) 

seats were allotted to labour, commerce, industrv, mining 
and planters, etc., to be hlled in by their respective associa- 
tions. 

The Poona Pact (September 1932) 

The Communal Award sought to dismember the Hindu 
community bv conceding the right of separate eleet.nates to 
the Harijans. Mahatma Gandhi protested against this uniust 
dismemberment and wrote a ettcr in March 19^2 t<>Sir 
Samuel Hoare, Secretary of State for India, warning him 
that he would resist the'grant of separate electorates to the 
depressed classes with his life. This letter had no etleet op 
the British Goyernment and so in protest Mahatma C»andhi 
undertook a fast unto death. When his condition grew 
serious, Indian leaders decided to get the award modihed by 
mutual agreement between the leaders of depressed classes 
and those of caste Hindus. Ultimately, an agreement kn.^wn 
as the Poona Pact was arrived at and it was duly signed in 

September, 1932. 

The Poona Pact reserved scats for the depressed classes 

out of the quota of general seats in the provincial legis a- 

turcs as follows; Madras 30, Boiiilwy with Sind M.tlic 
Punjab 8, Bihar and Orissa i8 ; the C. P.20, Assam 7, 
Bengal 30, the U. P. 20. The total number of seats reserved 
for the depressed classes was 148- This was far in excess ot 

the original number of scats provided for them uiKlerihe 

Macdonald Award. Election to these seats was to he con- 
ducted in two stages. In the preliminary election the sHudul- 
cd Caste voters were to elect a panel of four candidates lor 
each^cat reserved for them. In the final election the candi- 
date getting the first place in voting by joint clccioraie was 
declared elected for the scat. In addition, 1 larijans v ere 
given an additional vote in the clectuMi for gcner.il wars 

not reserved to them. 

Defects of the Poona Pact. The Pact pave undoc i cprcscnta- 
tion to Harijans in the legislature and, in particulai, t an. d 

grave injustice to C.astc Hindus in the province of Ii ii^ah 
In that province, out of a total strength of the I l;.usc . o 
members, the numlaer of general scats was 8o. 1 he tma 

Pact reserved 30 scats out of 80 for the depressed classe.. 
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and in addition gave them the right to contest more seats, 
if they so desired, in the general constituencies. Ihis 
representation was not at all justified by their population 

strength. 

Defects of the Communal Award. The Communal Award 
of Mr. Ramsay Macdonald was no award at all. As Mt- 
M. R. Masani writes : “An award presupposes arbitration 
and arbitration is a process voluntarily resorted to by free 
and equal parties. In the present case, there was no volun- 
tary submission of the dispute to the Premier. Even if the 
delegates to the Round Table Conference had signed such 
a reference, considering that they were themselves the nomi- 
nees of the arbitrator (the British Government), their com- 
petence to bind their respective communities would have 
been plainly open to question. As a matter of fact, there 
was not even such a submission to arbitration.*’ The solu- 
tion provided by the Communal Award w^as worse than the 
disease as it cut up India into a dozen minority communities 
and rendered any just solution of the problem of a united 
India difficult. According to Mr. Mehta and Mr. Patw^ardhan, 
‘the Communal Award fragmented the electorate into seven- 
teen unequal bits and accorded separate representation to 
women and Indian Christians against their wishes.* 

The Award was grossly unfair to the Hindus, mainly of 
Bengal and the Punjab, where they happened to be in a 
minority. In Bengal, the Hindus constituted 44.8 per cent of 
the total population; yet out of 250 seats in the Provincial 
Legislature only 80 seats were given to them as against 119 to 
the Muslims. Europeans, w'ho w^ere only *01 per cent of the 
population, w’ere given 25 seats. Hindus and Sikhs as mino- 
rity communities w’cre not given the same weightage in the 
Punjab as was accorded to the Muslims in other provinces 
wd.ere they wxre in a minority. In contrast, the Indian 
Christians, Anglo-Indians and Europeans were given 300 per 
cent 3000 per cent and 25000 per cent weightage, respectively* 

The Aw’ard was condemned by the bulk cf nationalist 
opinion in India. It w-as regarded as a clever Machiavellian 
device of the British Government to widen the already 


♦Mehta & Patwardhan, Communal Triangle, p. 72. 
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existing gulf between the sister communities^ It 
the application of the principle of d,v,de et w,pera to suit 

inteiests of an alien government. 

Third Round Table Conference (Nov. 17 'o December 24, ^93^) 

The third session of the TaUe Contonce was 

attended by reactionary elements, *e Lab^r 1 “ 3 

already withdrawn its support to the Confeienct It discus ed 

a fixed agenda and reaffirmed the decisions ^ 

regard to the outline of the future political set-up ot the 

country. 

The White Paper (Match i8, 1933) 

In March 1933, the Government issued a 
embodying the conclusions reached in the rable 

Conferences, further whittled down to satisfy 

vative Party’s wishes. These proposals were so rcactionar> 

that they were rejected by all political parties. 

The Joint Parliamentary Committee Report 

The proposals of the White Paper were presented in the 
r Rill to the Parliament. The latter appointed R 

S slot Commiuee of the two Houses aided by a tew 
Tfifhan u-itnesses, to examine them. The Indian delegates 
tf-A tn the Committee two memoranda in which tliev 
S hi ve$ mfnTmum changes in the Bill which could 
sadS any seaion of Indian opinion. Not one rccomtm ub 
* ^ in these Memoranda was accepted by the Britisl 

uonmadein ^assaac in the Parliament 

Government of India Act, 1935* 

The Government or India Act of i9}» 

as finally passed by 

ancf of 'tt'p'lanypaffilndia^ed^ 
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and U) safeguards, reser\'ations, special responsibilities, over- 
ridinVpowers, discretionar>' and individual judgment powers 
in the hands of the Governoi-Geperal and Governors; (5) 
provision for the establishment of a Federal Court. 

1. AU-Ifidia FederatiofL,, The Act of 1935 accepted the 
constitutional scheme of an all-India federation. A federation 
may be defined as a type of state usually formed by indepen- 
dent or autonomous units agreeing to transfer definite 
powers to a central authority in order to promote certain 
common ends, political or economic. In other words, a federa- 
tion is a political contrivance seeking to reconcile national 
unitv with the maintenance of local autonomy. The units 
■entering a federation maintain their individuality and retain 
their authority over vita! matters concerning their interests. 
A federation postulates a rigid separation of powers between 
the Centre and the Units, a written and rigid Constitution, 
and the existence of an impartial tribunal to act as an inter- 
preter and guardian of the Constitution. 

Geuesis of the Idea of Federation. The proposal of an all- 
India Federation comprising the provinces and the Native 
States was considered a remote ideal by the !Montford Report 
and the Statutory Commission. The idea assumed practical 
importance when it was accepted by the Princes at the first 
Round Table Conference. The Britishers favoured it because 
in such a Union t\\cv could exercise greater influence on the 
Indian States than in a voluntary Union of States.* The 
Indians also welcomed it because under such a polity, ‘the 
pace of responsible and representative government in the 
Indian States would be accelerated and the unity of the coun- 
try for which people had been striving for long would be 
established.’ 

The Scheme. The 1935 Act provided that an All-India 
Federation would be formed of the ii Governor’s provinces 
(including the provinces of Sind and Orissa created by the 

♦The Secretary of State for India pointed out in a speech in the 
House of Commons that inclusion of States in the federation was 
calculated to introduce a stabilizing factor in Indi-*«n politics. “VCe 
should all welc(5me the entry into the Central Govt, of India of a 
great force of stability and imperial feeling.” Quoted by Dr. B. R. 
Ambedkar in his “Federation versus Freedom”. 


row 


r^ARDS RESPONSIBLE GOVERNMENT (li) 


91 


Act of 1935) and of such States as acceded to the Federation 
by individual Instruments of Accession. The ^ J*’, 

Federation by the Indian States was not made ; 

because they enjoyed certain privileges under their treatic 

whh the British Gclernment. They were about 600 n 

number and covered 4; per cent ot the total area ot Ind a, 
representin-r about 16 per cent of the total population ot the 

country. The ConstitutiVn provided 

would not come into bemg unless enough States Mth a 
least half the total population of all the States in India and 
as many as were i^utled to at least half the total number 
of seats^ allotted to them m the upper chamber ot th. 
proposed Federal Legislature acceded to the Federation. 

2. Djuir/y at the Centre. The Act provided for the 
establishment if dyarchy at the federal centre, lie re- 
served subjects, vi^.. Defence, External 
tical Affairs and Tribal Areas, were to be admin stored b>^ 
the Governor-General with the help of not more than three 
counsellors to be appointed by him They 
to him and not to the federal legislature - Iw 

nrher than the reseVved subjects were to be administered by 
t^e Gor ernor-General with the advice of a Council of Mims- 
ters responsible to the legislature. The number of Counci 

of ^linistcrs was not to exceed lo. 

, PwW The Act introd^^^^ 

sible government in the provinces and made them autono- 
mous over a wide field of government, i^ix provinces t.e.. 

Assam Bengal. Bihar, the U. P., Bombay and Madras, had a 
Assam Benga of legislature, while the remaining hve 

provTnees had only one House. However, responsible govern- 
ment in the provinces was subject to certain restraints imposed 
by the Governor who was armed with special powers a 
hh power to overrule the Ministc-s. 

. (afemarelt. The most significant feature of the .'\ct 
was fhe forinidable apparatus of reservations and safeguards. 

guards, and feWief to 'ivet th{ 

^ il"ireV“d Mt’s necle firmly and that is why 
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the authors provided safeguards and reservations to frustrate 
the emergence of a free India. 

Nature of Safeguards. The Act of 1935 placed in the 
hands of the British authorities reserved powers to preserve 
foreign domination in tact. In the Federal sphere, defence^ 
foreign affairs, tribal areas and ecclesiastical affairs were 
made reserved subjects, free from the control of the Cental 
Ministry These matters were to be administered only by 
the Governor-General in his discretion. Similarly, currency 

and monetary problems were not kept under the control of 

a responsible minister but under the control of the Governor 
of the Reserve Bank. The Governor-General had special 
responsibility to safeguard the financial stability of the- 
Federal Government, Again, the Governor-Gerieral and 
the Governors were vested with special responsibilities for 
the prevention of grave menace to the peace and tranquillity 
of India or any part thereof, for protecting the legitimate 
interests of minorities, of public services and of Indian 
States and also for preventing discrimination against British 
commercial interests. In these matters the Govepor- 
Gencral and the Governors could exercise their individual 
judgment, they could consult ministers but their advice 
could be rejected by them. 

British View of Safeguards. The British authorities took 
tlie view that these safeguards were necessary for prevention 
of mischief, and for maintaining order and tranquillity in the 
country. They were necessary for efficient administration 
and for rendering justice between various interests and com- 
munities in India. The safeguards were vested with the 
Governor-General and the Governors because they were 
impartial and above party conflicts. 

Natioualist View. Nationalist opinion was opposed to 
the safeguards and reservations vested in the Governor- 
General and the Governors. It was urged that these powers 
were placed in the hands of the latter to counter the 
working of responsible government. The British authori- 
ties kept reserved powers in their hands as they did not trust 
the Indian Ministers. The Governor-General and Governors 
were not responsible to the Indian people but to an alien 
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fluthoritv It was, therefore, feared that they would use 
^hese cowers not in the interests of the Indian people but for 
perpetuatino- foreign domination and supporting vested mte- 
l^est^fo the country. These provisions, therefore detracted 
a good deal from responsible government at the Centre and 

in the Provinces. . . 

Federal Court. The Act also made provision for a 

Federal Court consisting of a Chief Justice imd not '■>’ 
than six Judges to be appointed by the towm The 

function of this Court was to decide d'sp'ttes be een the 
Centre and the Units, or among the different Units or 

hses inemlving the interpretation of the Government ol India 

aToV • An appear aga.injt its decision could he to the 
Judicial Committee of the Privy Council. 

Peculiar Features of the Proposed All-India Federation 

The accepted principles of a federation cyerv where are : 
rigid distribution of powers between the Centre a^nd 
Units • supremacy of the Constitution, and the existence 

to .s an interpreter -nd guardian of 

th/constitution. The proposed Indian Federation had these 
three basic principles, but it had certain other tmiq’ie features 

Ihich dUfmgmshd it from all other 

These peculiarities may be summarised as follows . 

I. The musual procedure of formation. The proposed all- 
India federation was not a voluntary union of '"dependen 
sovereign units desirous of coming together foi certain 
common purposes. The Brithh Indian provinces w ich 
were under the control of the Government of India had n 
:ptTorbut to join the Federation, as they were oimplct y 
s^otdinate to the British Crown. As such tire Units were 
not free agents in the act of joining the Fed<^atu>! . 
thrust on them. The process of forming Tcderatinn wa 
unusual in the sense that a unitary State wtu^d m 
federal polity without the free consent of the constituent 

* 

2 ’ No equality and homogeneity among nnit.e. In federations 

constituentTnits^are almott equal and 'omogencous^ In^the 

Indian Federation, however, no attemp \ • ,j(|. j 

such uniformity. The Indian federating units differed .n 
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area, population, resources, status and powers. The British 
Indian provinces were democratically governed, but the 
Indian States were autocratic. 

3 . No umformty in the application oj Federal authority to 
all the units. There was no uniformity in the application of 
federal authority to different units. The British Indian pro- 
vinces were to accept the authority of the Federation on all 
subjects included in the federal and concurrent lists. The 
native States were, however, free to accept as many subjects 
as they liked and as were specified by them in the Instru- 
ment of Accession. The British Government offered con- 
cessional terms to the princes to induce them to join the 
Federation. In the words of Dr. B. R. Ambedkar, “The 
British Government offered a high price for the co-operation 
of the princes in the scheme of Federation.” Discrimination 
was made in favour of the princes in the matter of represen- 
tation, taxation and administration. Great benefits were 
conferred, important rights were surrendered and immuni- 
ties were granted by British India to induce the princes to 
come into the Federation.* 

4. No legal equality oj the Units. In all federations, the 
constituent units enjoy legal equality and secure equal re- 
presentation in the Upper Chambers. In the proposed Indian 
Federation, however, the Units were not represented equally 
in the Upper Chamber. Th'^ Indian States although re- 
presenting only 25% of the country’s population were 
entitled to 40% of seats in the Upper House of the Federal 
Legislature. 

5 . Disparity in representation of interests and communities. 
The proposed Federation also permitted disparity in the 
mode of representation of the Units. The representatives of 
the provinces to the Federal Legislature were to be elected, 
but those from the States were to be nominated by the 
Rulers. Further, one-third of the seats in the Federal As- 
sembly were allocated to the princes, one-third to the 
Muslims, and the remaining third to the Hindus. The reac- 
tionary elements /. e., the princes and communal groups in 
the legislature were likely to prove a hindrance to progres 
sive legislation and to the formation of a stable ministry 

*Dr. B. R, Ambcdkat, Federation versus Freedom^ p. 138. 
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6. Irresponsible and irremovable nature of Federal executive. 
All federations have a responsible executive but the Federal 

Executive in India was to be irresponsible and irremo\ able. 
The Governor-General and the Governors were armed with 

excessive powers. 

and assume all authority ot administration whenever they 

felt that an emergency had arisen. In no other country arc 
such arbitrary powers given to an executive head. 


7 . Indirect election^ to Federal Assembly and direct elections to 
the Upper House. In all federations, the Lower House re- 
presents the people of the Federation as a whole and is, 
Therefore, directly elected ; the Upper Chamber represents 
the units and is, therefore, indirectly elected. In the proposed 
Indian Federation, however, exactly the reverse of this prac- 
tice was adopted. The Upper House was to be elected 
directly by the people, while the Lower House was to be 

indirectly elected. 

8. Co-equal powers of the two Chambers. Usually in all 

federations, the Lower House is given 

Upper House. But in the proposed Indian Federation bo 

the Chambers were to enjoy co-equal powers. 

9 . Kestrlctms ov the powers of the ^f.iUiaT 

powers of the Federal Legislature and of the 
legislatures were hedged in with undue restrictions. In the 
case of the federation, about 8o% of the total budget expen- 
diture was to constitute non-votable expenditure. he 
included expenditure on defence, debt saHries 

high dignitaries and judges, etc., and pensions On y abom 
ao per cent of the expenditure was sub,ect to the vote o the 
Federal Legislature. Even in this sphere the Governor- 

General had supreme powers f.,. “ ^ 

finance bills and restore grants refused by the legislature. 

In the sphere of legislation, he could withhold his apent 
to certain bills or 

ordinances which could operate for six months or could pass 
a measure as law by certification if the same had been reject 

edby the legislature. The Governor-General was vested 

with the power of deciding at his discretion whe^er a par- 
ticular residuary power was to be assigned to the en 
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to the provinces. The Governors enjoyed similar powers in 
the Provinces. 

Conclusion. It would thus be clear that the proposed Indian 
Federation was a unique experiment in the annals of the 
constitutional history of the world. The, proposed federation 
was not only a federation, but a quasi-federd structure with 
'elements of unitary constitution. It ran counter to the essen- 
tial principles of a truly Federal Government. Prof. A. B. 
.Keith says: “For the Indian federal scheme it is difficult to 
feel any satisfaction. The units of which it is composed are 
too disparate to be joined together suitably. It is too obvious 
that on the British side the scheme is favoured in order to 
provide an element of pure conservatism and to combat 
any dangerous elements of democracy contributed by British 
India. On the side of the rulers, it is patent that their essen- 
tial preoccupation is with the effort to secure immunity 
from the pressure in regard to the improvement of the 

internal administration of their States It is difficult to 

deny the justice of the contention in India that Federation 
was largely evoked by the desire to evade the issue of extending 
.responsible government to the Central Government of British 
India. Moreover, the withholding of defence and external 
affairs from federal control, inevitable as the course is 
renders the alleged concession of responsibility all but 
meaningless.. .Whether a Federation built on incoherent lines 
can operate successfully is wholly conjectural ; if it does, it 
will probably be due to the virtual disappearance of respon- 
sibility and of assertion of the controlling power of the 
Governor-General backed by the conservative elements of 
the States and of British India.* 

Federal Executive 

The Scope of the Federal Authority. According to section 
8 of the Government of India Act of 1955, the Executive 
authority of the Federation extended generally to all matters 
in British Indian provinces and federated States with respect 
to which the Federal Legislature had power to make laws 
for those provinces or States. It furthur extended to the 
raising in British India on behalf of His Majesty of Naval, 

*A. B. Keith, yi Coustituliotial liistOTy of p. 474. 
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Military and Air forces and the governance of His 
fcrcestelonging to the Indian establishment and to the exer- 
cise of autliorify vested in His Majesty in relation to the 

Tribal Areas. , ^ i a ^ 

Nature of the Executive. As pointed out before, the Act 

of loTrestablished a sort of Dyarchy at the Centre, wi^ 
Ae Governor-General as the head of the execum e. The 
subjects enumerated in the Federal list were 

ministered by the Governor-General in his discretion .. e., 
"Xu^uhing the Ministers. The latter tneWe^-b- 
iects like law and order, finance, import and exp • 

^e c health, education, etc. Such subjects x^re to be 

rdministered by the Governor-General acting on the adx ice 
of his Council of Ministers. 

Kuerved Departm>,ts. In the 

General was assisted by Counsellors not 
number and to be appointed by him They v e 
ex-officio members of both the Chambers ‘ 

Legislature, without the right of ',ot 

Counsellors was purely advisory. Their adM 

binding on the Governor-General who was ^ 

to the^ Secretary pf State and through him to the But.sh 

Parliament. 

Co>wdl of Mhdsters. In the 'l^^h; 

ferred Department, the G'wernor-Gencral ^ ^ 

aid and advice of a Council of Ministers not cx ' - 

number. The ministers were required to be mui 

cither House of the Federal Legislature and verej 

office during the pleasure of the Gov ^(-(-ording to 

Governor-General was to appoint L'mis ers acc^^^^^ 

the provisions laid down in thelnstrum ;\Iinisters in 

He ^as to use his best endeavours to select h s Minu < 

consultation with ‘*ie person who i • \,,(riegislaturc. 
most likely to command a stable majority 
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He was to appoint such persons as Ministers (including so 
far as practicable representatives of the Federated states 
and members of important communities) as were best in a 
position collectively to command the confidence of the legis- 
lature. The Instrument of Instructions also impressed on 
the Governor-General the need for fostering among his 
Ministers a sesne of joint responsibility. 

Functions and Fou’ers of the Council of Ministers. The Council 
of Ministers was to offer advice to the Governor-General 
in all matters except those where he was required to act in 
his discretion. In other words, the authority of the Coun- 
cil of Ministers extended to all Transferred subjects. The 
Governor-General was to allocate work and distribute port- 
folios among his Ministers. Normally, he was to be bound 
by the advice of his Ministers, but in the discharge of 
his special responsibilities, he was to act in his individual 
judgment. 

Special Kesponsibilities of the Governor- General. The special 
responsibilities of the Governor- General related to the fol- 
lowing matters: (i) Prevention of any grave menace to the 
peace and tranquillity of India or any part thereof; (2) Safe- 
guarding the financial stability and credit of India; (3) Safe- 
guarding of the legitimate interests of the minorities; (4) 
Safeguarding of the legitimate rights of the public servants 
and their dependants; (5) the prevention of commercial dis- 
crimination and discriminatory taxation against the entry of 
British and Burmese goods; (6) the protection of the rights 
and dignity of the rulers of the States; and (7) Securing the 
due discharge of his discretionary powers. 

Conclusion. There are practical dangers in the working 
of any dyarchical form of executive. It is difficult to see how 
the two halves of the Central Government— one reserved 
and the other transferred could co-operate with each other. 
The experiment of dyarchy proved a complete failure in the 
provinces. It could not do better at the Centre. Divided 
responsibility meant blurred responsibility. The authors of 
Simon Commission were quite frank when they said, “It 
would indeed be an astonishing result if, at a time when 
Dyarchy is abandoned in theprovinces. the introduction of a 
similar principle were to be recommended at the Centre.... 
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We reeard such a plan as not only unworkable but as no 
real advance in the direction of developing central respon- 
sibility at all/’* 

Powers and Functions of the Governor-General 

The Governor-General occupied a unique position in 
the Constitution. He was not only the head of the Federal 
Executive but had many other responsibilities and powers. 
He was appointed by His Majesty on the advice of the Brush 
Prime Minister for five years. He enjoyed an annual salary 
of Rs. 250,800 and other allowances fixed by His Majesty. 
All this amount was charged on the revenues of the Federa- 
tion and was not subject to the vote of the Legislature. 

of Pomrs, The powers of the Governor-General 
could be broadly classified under three heads : (t) Powers in 
relation to Reserved subject, U, Defence, External Affairs, 
Tribal Areas and Ecclesiastical Affairs. In these matters, he 
was to exercise his sole discretion, /. e., he was not to seek 
the advice of his Ministers ; (2) Powers in relation to Trans- 
ferred subjects. In these matters, he was to act on the ad\ icc 
of his Ministers and to play the role of a constitutional 
head. rO Powers in relation to his fields of special respon- 
sibility. In the discharge of these duties, he was to exercise 
his ‘individual judgment’, U. he could take the advice of 
his Ministers but he was not bound to accept the same. 

Other Discretionary Powers. The Governor-General also 
enjoyed a large number of other discretionary powers. He 
could for example, in his discretion appoint or dismiss 
Ministers, preside over their meetings, appoint the chairman 
and members of the Federal Public Service Commission and 
Chief Commissioner for Delhi, Ajmer-Merwara, Coorgand 
Baluchistan. He had discretionary powers in the legislature 
and financial spheres as well. He could m his discretion 
summon, prorogue or dissolve the Federal Legislature, 
had the discretionary power to stop the proceedings y 
Bill or amendment to the Bill if he felt that such a step was 
necessary in the interests of peace and tranquillity of India. 
He could veto a Bill or certify it. He could issue ordinances 
lasting six months. He had extensive powers over finance 

*Siinoo Commission Report, Vol. II, p* i37* 
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and could in his discretion decide what items of expenditure 
would be incurred in the Reserved Departments. He ^er- 
cised complete control on non-votable items which constitut- 
ed 8o pet cent of the budget and could restore any demand 
for grant rejected by the House. 

Other Vowers of Individual Judgment. The Governor- 
General exercised his individual judgment in regard to the 
appointment of the Advocate-General of the Federation, the 
High Commissioners, and the Directors of the Reserve Bank 
of India. 

The Position and Powers of the Governor-General detracted a 
good deal from the responsibility at the Centre as well as from 
Provincial Autonomy. At the Centre the most important func- 
tions of the Government were carried on by the Governor- 
General, in his discretion. This seriously limited ministerial 
responsibility. The Ministers could not feel any sense of 
responsibility in tendering advice on matters where they 
knew it was not going to be accepted. 

The Governor-General had substantial powers with 
regard to the provinces as well. This affected adversely the 
sphere of the Provincial Autonomy. The Governor-General 
could intervene in provincial affairs for the due discharge of 
his special responsibilities. On one occasion the Governor- 
General issued a directive under section 126 to the Gover- 
nors of U. P. and Bihar, directing them to override their 
Islinisters’ decisions regarding the release of certain political 
prisoners. Whenever the Governor of a Province acted 
in his discretion, he was to act under the discretion of the 
Governor-General. 

Failure of Constitutional Machinery. The Governor- 
General was given extraordinary powers in the event of the 
breakdown of the constitutional machinery in the Centre or 
any part of India. If he was satisfied that a situation had 
arisen in which the Government of the Federation or any 
part thereof could not be carried on in accordance with the 
provisions of the Constitution, he could issue Proclamation 
and could assume to himself any or all the powers vested 
in any federal organ, excepting the powers and functions 
entrusted to the Federal Court. Such proclamations could be 
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extended to a maximum period of three years. The Got er- 
nor-General acting in his discretion was the sole ,udge of 
emergency necessitating the suspension of the Constitution. 

Condmion. The vast powers vested in the hands of the 
Governor-General made him virtually a dictator in India 
In the words of Mr. Winston Churchill, he was “armed with 
all the powers of a Hitler or Mussolini. By a stroke of the 
nen he could scatter the Constitution, and decree any law to 

be passed, or declare martial law”. He had 

over legislation finance and administration. He could make 

or unmake laws’ and assume all authority m his own hands. 

The Instrument of Instructions 

The Instrument of Instructions was the vital document 
embodying the instructions which the Governor-General 
and the Governors were to follow in the discharge of the r 

duties and in the exercise of their individual 
discretionary powers. The instructions related both to the 
functioning of the Government at the Centre and m the 
Provinces. They pointed out how the Govctnor-C.enetal and 
thTGovernors were to act in the matter of the selection of 
the leader of the House or the mmisters, including reprcsei - 
tatives of important minority cotnmunities and the .States, 
how they were to foster a sense of joint responsibility among 
the Ministers, Counsellors and the financia Adviser and how 
they were to exercise their special responsibilities, etc. 

The Instrument of Instructions emphasised the need for 
encouraging a sense of joint responsibility among the Mm'^- 
ters. It pointed out the way for the smooth functionm,., of 

the Government both at the Centre and in 
ended with the words : “And finally it is our wiU .a^d pleasure 
that our Governor-General should so exercise 'be tru t 
which we have reposed in him that partnership between India 
and the United Kingdom within our Ennpire may '’e furthered 
to the end that India may attain its due place among our 

Dominions.*^* , , 

Instrument not mandatory. It should, however be 
stood here that the instructions contained in the Instrument 

♦Para 3 1 . 
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were not mandatory. No judicial notice could be tak^ of 
them, and if the Governor-General or the Governors chose 
to disregard them, their actions could not be censured in the 
law courts. The actual working of the Constitution proved 
that the Governor-General did not respect the Instrument 
and frequently interfered with the work of the provincial 
ministries directly or through the Governor. This made the 
functioning of responsible government difficult. 

Distribution of Powers between the Federation and the Units. 

Tm Methods of allocating Vowers. There are two methods 
of allocating powers between the Centre and the Units in 
different Federations. One method is to enumerate certain 
specified powers and hand them over to the Central Govern- 
ment, leaving the residuary powers in the hands of the cons- 
tituent units of the Federation, America and Australia have 
adopted this procedure. The other method is to allot specifi- 
ed powers to constituent units and to vest residual powers 
in the Federal Government. This method has been followed 
by Canada where the idea was to strengthen the powers of 
the Central Government. 

The Indian Experiment. In the 1935 Act, India followed 
neither of the two methods referred to above. The constitu- 
tion drew up three Legislative Lists, vi^., a Federal Legislative 
List, a Provincial Legislative List and a Concurrent List. 
Although care was taken to distribute every conceivable 
powers among the three lists, yet it is possible that some 
subjects might have escaped allocation. Such residuary 
power were vested under the Constitution in the hands of the 
Governor-Gerjetal. They were assigned neither to the Fede- 
ration nor to the Provinces, The Governor-General was 
given the sole authority to allocate such powers, when 
necessity arose, either to the Centre or the Provinces, in the 
exercise of his sole discretion. This unique position is not 
to be found any other Constitution of the world. 

The Federal List. The Federal Legislative list included 
59 subjects of all-India importance. The Federal Legisla- 
ture could make laws in respect of these subjects. These 
subjects were : Defence, including naval, military and air 
forces, External Affairs ; Currency, Banking and Insurance ; 
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Foreign Trade ; Maritime Shipping and Railways ; Posts, 
Telegraphs and Telephones, Wireless, Broadcasting, etc. 

The Provincial List. The provincial list contained 54 
matters of regional importance. Such subjects were : Law 
and Order; Courts, Prisons and Agriculture; Land Revenue; 
Industries, Forests, and Fisheries; Education and Local_ Self- 
Government, Internal Trade, Roads and Public ^ crks. 
These subjects were under the legislative and administrative 
control of the provincial governments. 

The Concurrent List. The concurrent list contained 56 
subjects including civil and criminal law and procedure, 
marriage and divorce, wills, succession, transfer of property, 
trusts, contracts, labour welfare, factories, inland shipping 
and navigation, etc. On these subjects both the Central and 
the Provincial legislatures were competent to pass laws. In 
case of conflict between the laws passed by the federal and 
provincial legislature on the same subject, the federal law 
prevailed and the provincial law became null and void to 
the extent that it was contrary to the federal law. But if such 
a conflicting provincial law received the assent of the Gover- 
nor-General or of His Majesty, it prevailed over the federal 

law. 

Residuary Powers. The residuary powers of legislation, as 
pointed out before, vested in the hands of the Governor- 

General. 


Instrument of Accession 

The Instrument of Accession was the name of the docu- 
ment which was to be executed by the rulers of Indian States 
for joining the Federation. It enumerated the subjects in 
respect of which the ruler accepted the authority of the Fede- 
ral Government. It was required to be signed personally 
by the ruler and accepted by the British Crown. After ac- 
ceptance, it was laid before each House of the British Parlia- 
ment for formal approval. It then became a legal document 
and judicial notice was taken of it by all courts. 

Central Control over the Provinces 

In the 1935 Act there was no rigid separation of ad- 
ministrative powers between the Federation and the Units, 
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The Governor-General could exercise administrative control 
over the Governors whenever the latter exercised their dis- 
cretionary powers or acted in their individual judgment. 
The Governor-General could also give directions to the 
Governor of a Province as to. the manner in which the 
executive authority of the province was to be exercised for 
the prevention of grave menace to the peace or tranquillity 
of India or any part thereof. Moreover, the Governor-Gene- 
ral could assume to himself the authority of administration of 
a province in the event of an emergency or in the event of 
the breakdown of the constitutional machinery of a province. 
The Federal Legislature was also empowered to make laws 
on subjects within the provincial list at the request of two 
or more provinces. 

The Federal Legislature 

The legislature of the Federation according to the 1955 
Act was to consist of the Governor-General and two Cham- 
bers to be known as the Council of State and the House of 
Assembly. 

Composition of the Federal Legislature 

The Federal! Assembly. The lower House or Federal As- 
sembly was to consist of not more than 375 members out of 
which not more than 250 members were to be represen- 
tatives of British India and not more than 125 of the States. 
Thus, the Indian States were allotted one-third of seats in 
the Federal Legislature although they constituted only one- 
fourth of the total population of India. The members from 
British India were to be indirectly elected. They were to 
be chosen by the members of Provincial Legislatures, each 
community and group in them forming a separate electoral 
college for choosing its quota of members. The 250 seats 
allotted to British India were to be distributed among the 
Provinces community-wise. Of these, 105 were General 

seats, 82 Muslim seats, 
SIX Sikhs seats, four seats for Anglo-Indians, eight for Eurol 

peans, eight for Indian Christians, n for representatives of 

commerce and industry, lo for labour, seven for landholders 

and nine for women. 
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The seats were distributed among the 
follows: Madras 37; Bombay 30; Bengal » 57 > 

jojBihar 30; C P. & . Berar 15 ; Assam 10; N \\ • F- 1 ^ 
Orissa v Sind s ; British Baluchistan i , Delhi - , 1 

Merwar^ l andciorg i and Non-Provincial seats 4; (3 
Commerce and Industry and i for Labour). 1 he distribution 
of i2t seats among the different States %vas also laid down in 
the Act The bigger States were allotted a larger number o 
seatw .. Hydembad 16; Travancore 5. Gwalior 4; Kash- 
r^r; and sLoda 3. The smaller States were given rep.e- 

sentation in groups. 

The term of the Assembly was five years, but it could 

be dissolved earlier by the Governor-General. 

The Cotwcil of States. The Council of States was the Upper 
House of the Federal Legislature. It was to consist of not 
more than 260 members of whom 156 were to he represen- 
tatives of British India and not mote than 104 of the federated 

States. Out of 156 seats assigned to British " J*! 

to be filled in by persons nominated by the Go\ cm 
Gen ral fhis disc'ie^on. The other to seats were assigned 
on a non-provincial basis as follows : Europeans 7 ; Anglo- 

Indians I and Indian Christians 2. The remaining 140 seats 
wem d sldbuted among the different provinces as foHows : 

Madras 20; Bombay 16; Bengal “ = Vc 'p O rts V' 
Rihari6 • C P. & Berar 8; Assam 5 ;N. W.F. P. 5 , Dnssa 5 , 

Sin?5 British Baluchistan i ; Delhi i ; Ajmcr-Menvara r 

and Coorc i The 104 seats were to be distributed amon^ 

the States^as prescribed by the Act. the bigger States getting 

more “ 5 ; ^^Y^ore 3 ; Kashmir 3; Gxvahor 3; 

Baroda 5 ; and Travancore 2. 

The Council of States was to be a permanent 
subject to dissolution. One-thitd of its members 1 ow r, 
were to retire every third year by rotation, thus brin^in.., 
about a complete change in nine years. 

Tt will Ke noticed that the distribution of seats arnong 

various communities in British India dhprol 

logical basis. Muslims and the princes wete^ given 

portionate weightage. The fo'^^cr w o Federal' 

about 66J millions were assigned 82 seats 
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Assembly, while Hindus who were about 144 millions were 
:allotted only 105 seats. The princes were similarly given 
•excessive representation both in the Federal Assembly and 
the Council of States. This was done to protect the interests 
•of that reactionary class in India which was conceived as the 
best guarantee for the maintenance of British domination 
•over India and for the protection of the rights of British 
vested interests. The principle of communal electorate pre- 
vented the formation of organized political parties as distin- 
guished from communal factions and thus made the func- 
tioning of parliamentary government difficult. The indirect 
relations to the Federal Assembly were another objectionable 
feature of the Act. 

IFunctions and Powers of the Federal Legislature 

The powers of the two houses of the Federal Legislature 
were kept identical except for the fact that money bills could 
originate only in the Lower House. The Federal 'Legislature 
was a non-sovereign law-making body. Its powers were 
•severely restricted. It could neither amend the Indian Cons- 
titution not repeal an Act of Parliament applicable to India. 
Bills passed by the Federal Legislature could not become Acts 
unless approved by the Governor-General. The latter could 
■issue ordinances and Acts without the concurrence of the 
Legislature. The Federal Legislature, with these limitations, 
could frame laws for the whole of the country. It also had 
extra-territorial jurisdiction in respect of Indian nationals and 
■the property belop' ing to them. It could pass laws on sub- 
jects enumerated :*.l the federal and concurrent list. It was 
also empowered co legislate on provincial subjects if the 
Governor-General made a proclamation of emergency. Its 
financial powers were also restricted. About 80 per cent' of the 
budget was non-votable. Even in the case of votable items 
the Governor-General had the right of interference. He could 
restore a grant reduced or rejected by the Assembly. Even 
the procedure of the legislation could be controlled by the 
Governor-General through his rule-making powers, and by 
the power to stop the proceedings at any stage if he felt it 
was necessary to do so in the interests of the peace and tran- 
-quillity of the country. The Federal Legislature had no 
•control Over the Federal Executive, especially the Reserved 
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half, consisting of the departments of Defence External 
Affairs, Ecclesiastical Affairs, and Trib^ Areas. The Leg s 
ture could control only the Council of Ministers but not the 
Governor-General and his Counseliors. The Federal Legis- 
lature was mainly a deliberative body ; it could exercise in- 
fluence but not any effective control on the irermovable exe- 
cutive. Prof. A. B. Keith has summarised the position thus : 
“In the Federal Government the semblance of responsible 
Government is present. But the reality is lacking for the 
powers of defence and external affairs vested in the Got erMr 
General limit vitally the scope of ministerial activity. F^tthet 

the measure of representation given to the rulers of Indian 

StatS negatives any possibility of even the beginnings of 
democranc control. It will be a matter of the utmost interest 
toTat A the development of a form of government so uni- 
que • certainly, if it operates successfully, the highest cre^t 
will be due to the political capacity of Indian leaders vi h 
have infinitely more serious difficulties to face than had 

cdonlal "ateLen who evolved the system o self-gover- 
nment which has now culminated in Dominion Status. 

The Federal Court 

A Federal Constitution necessitates the establishment of 
a supreme judicial tribunal of the lughest independence 

Adjudicate on all legal disputes arising between 
^he Federltion and the units, and serve as an ‘interpreter and 
o^ardian of the Constitution'. In accordance with thepro- 
fiAions of the Government of India Act, 1955 aFeder^ 
Court was established in India on October i, 1957- 

cd of a Chief Justice and two other judges, although under 
the Act the maximum strength ot puisne judges was fixed at 
stc The judges were to be^ appointed by His Ma,esty and 
could continue in office till they attained the age of 6 ; years^ 

They had the option of relinquishing office earlier, if they so 

chos^e They held office during good behaviour and could be 
removed frL office by His Majest,! on the ground of rn.- 
behaviour or infirmity of body or mind, ^he salaries all 

wances, etc., were fixed by His Majesty and * 17 ^"° • 

be altered to their disadvantage during the term of 

*A.B. Keith, A Constiluthnal History of Udia, Preface. 
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office. The Chief Justice drew a salary of Rs. 7,000 per 
month and other judges Rs. 5 , 5 ^^ each- Their salaries and 
their cost of establishment were not subject to the vote of 
the Legislature and their judicial conduct could not be dis- 
cussed in the Legislature. 

Qiidifications of the Judges. In order to qualify for 
appointment as a judge of the Federal Court a person 
must have held the office of a judge of a High Court in 
British India or in a Federated State for at least five years or 
must have practised as a barrister of England or Northern 
Ireland, or an advocate of Scotland or as a lEgh Court 
pleader for at least 10 years. In the case of the Chief Justice,, 
he should have practised at the bar for 1 5 years or must have 
held the office of a judge of a High Court for at least five' 
years, provided further that he must have been a barrister,, 
advocate or pleader prior to his first appointment as a judge. 
This provision was made to exclude members of the Civil 
Service who did not have legal qualifications from being 
appointed as Chief Justices. 

Functions of the Federal Court 

The Federal Court had both original and appellate juris- 
diction. It could also function in an advisory capacity and 
render advice to the Governor-General on any matter in- 
volving the interpretation of the Constitution. The original 
jurisdiction of the Federal Court extended to {a) cases aris- 
ing in a dispute between the Federation and the Units or 
among units, insofar as the dispute involved any question of 
law or fact on which the existence of legal right depended. 
It had appellate jurisdiction also and was competent to hear 
appeals from High Courts of Provinces and Federated States,, 
if the latter certified that the case involved any question 
relating to the interpretation of the Constitution or any 
order-in-Council or an Instrument ot Accession. In 1948,. 
the jurisdiction of the Federal Court was-'xxtended to hear 
appeals from High Courts in civil cases involving an amount 
of not less than Rs. 50,000. 

Federal Court not a Supreme Court 

The Federal Court in spite of its extensive original 
appellate and advisory powers was not the Supreme Court 
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in India. Appeals from its decisions could lie to the Judi- 
cial Committee of the Privy Council in two types of cases ; 
(a) those involving the interpretation of the Constitution 
or an Order-in-Council or the Instrument of Accession of 
•any State; and (b) in any other matter, by leave of the Fede- 
ral Court or of His Majesty-in-Council. It had no juris- 
diction over appeals from High Courts in criminal cases, 
unless they involved questions rclatinc to the interpretation 
of the Constitution. 

The Judicial Committee of the Privy Council 

The Judicial Committee of the Privy Council was the 
highest judicial tribunal for British India and could hear 
appeals from the decisions of Fligh Courts in India, both in 
civil and criminal cases. Appeals to the Privy Council in 
civil cases could lie if the subject-matter of the suit was not 
less than Rs. 10,000 and in criminal cases if it involved a 
question of law, as distinguished from merely one of fact. 

The Working of the Federal Court 

The Federal Court was established in 1957 with three 
judges, (Sir. Maurice Gwvcr as Chief Justice, and Sir Shah 
Muhammad Sulaiman and Mr. S. Varadhachari as judges). 
It functioned impartially and independently. It adjudicated 
disputes between the Central Government and the Provinces 
and kept them within their legal boundaries. It heard a dis- 
pute between the Government of the Central Provinces and 
Berar and the Government of India regarding the former’s 
powers to levy a tax on the sale of petrol and lubricants. 
It decided in favour of the Provincial Government, hold- 
ing that the new tax was within the sphere of its jurisdic- 
tion. On April 22, 1945, Sir Maurice Gwyer, Chief Justice 
of India, presiding over the Federal Court ruled that Section 
26 of the Defence of India Rules authorising the Central 
^nd Provincial Governments to detain suspected persons 
■was vires. However, the Central Government did not 
■show readiness to respect this decision and the Governor- 
General promulgated an ordinance substituting the section 
dealing with detention in the Defence of India Rules with 
a new section having retrospective effect. This undermined 
the independence of the Federal Court. 
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Federal Railwat Authoritt 

The Act of 1933 also made provision for the establish- 
ment of a Federal Railway Authority to administer the rail- 
ways. The Authority was to be a statutory body and was 
to be constituted to perform the functions of regulation, 
construction, maintenance and operation of Indian Railways 
without political interference. 

Composition. The authority was to consist of seven 
persons, at least three of whom were to be appointed by 
the Governor-General in his discretion and the rest on the 
advice of the Ministers. Only those who had experience of 
industry, agriculture, finance or administration were eligible 
for membership. Those who held office under the Crown 
for 12 months preceding could not be appointed as members. 

This body never came into existence. 


Reserve Bank of India 

The X955 Act provided for the establishment of a 
Reserve Bank of India as well to control the currency and 
credit of the country. It was established in 1935. 

Composition. The Bank’s affairs were managed and 
controlled by a Central Board of Directors composed of a 
Governor and two Deputy Governors, appointed by the 
Governor-General-in Council, four Directors nominated by 
him in a similar manner, 8 Directors elected by the share- 
holders, and a Government official nominated by the 
Government of India. 


No bill affecting theXonstitution and functions of the 
Reserve Bank could be introduced in the Legislature with- 
out the previous consent of the Governor-General. The 
Reserve Bank has now been nationialsed and its composition 
slightly changed. 
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CHAPTER 6 

PROVINCIAL AUTONOMY IN ACTION 

The Nature of .Provincial Autonomy 

The expression ‘Provincial Autonomy is understooc? 
in two distinct senses; namely, (/; freedom of provincial 
government from Central control in clearly demarcated 
spheres of authority, and (//) responsible government inside- 

the province. 

1, Freedom from Central ControL This implies that the- 
provincial government should be autonomised in legisla- 
tive, administrative and financial spheres and that it should 
derive its powers not merely by delegation from the Central 
Government, but by constitutional provisions. Legislative 
autonomy means that the laws and regulations relating to- 
the province should be framed by the provincial legislature 
and not by the Centre. Administrative autonomy implies 
that the public servants who administer the provinces 
should be entirely under the control of the prcn'incial 
government and not subject to the authority of the Central 
Government. By financial autonomy is meant that nierc 
should be a clear demarcation of the Central and provincial 
finances and that the provinces' power of raising and 
disbursing funds should not be fettered by the Central 
authorities. 

2. Kesponsible Government, Again Provincial Autonomy 
means responsibility of the provincial government to the 
representatives of the people. There is an integral connec- 
tion between Provincial Autonomy and responsible govern- 
ment, for the government of a province with an autocrat at 
its head would be nothing bettcrt han provinaal despotism. 
The Provincial Government in the administration of its 
affairs should owe responsibility and allegiance to the pro- 
vincial legislature. 

The Evolution of the Idea 

Provincial autonomy is the prc^uct of a long period! 
of constitutional development extending from i&uo to 195 5 * 
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!Tts foundations were laid as far back as the Great Rebellion 
of 1857, when the defects and dangers of adminisative 
centralisation came into the limelight. The history tf the 
relaxation of central control over provincial government is 
‘closely related to the popular demand for constitutional or 
-responsible government in the country\* The first step taken 
in this direction was the establishment of provincial legisla- 
tive councils in 1861. The financial reforms of Lord Mayo 
undertaken in 1876 and the recommendations of the Decen- 
tralisation Commission helped the process. The status of 
the provinces and their powers were improved by the 
Councils Act of 1892. The Act conceded to some extent 
the demand of Indians for participation in the administration 
•of the country by enlarging the size of the Councils and 
by indirectly introducing the system of election.*|* The Act 
of 1909 enlarged the sphere of provincial administration, 
-although retaining general central control. In the major 
provinces there was a slight relaxation of administrative and 
•financial control. The Act of 1919 took the most decisive 
step by working out the Devolution Rules, providing for 
devolution of authority and granting to the provinces a 
•sphere of legislative and administrative independence. The 
Preamble to the Act of 1919 stated . . . “It is expedient to 
give the Provinces in provincial matters the lergest measures 
• of independence of the Government of Indian which is com- 
patible with the due discharge by the latter of its responsi- 
bilities.’^l 

Provincial Autonomy under the Act of 1935 

The Act of 1935 introduced responsible government in 
the provinces. It abolished Dyarchy and entrusted the entire 
field of provincial administration to a Council of Ministers 
responsible to the Provincial Legislature. The Provincial 
Governments were granted exclusive jurisdiction in internal 
matters by an Act of Parliament and not as agents of the 

♦Bisheshwar Prasad, Or/gw of Provincial Autonomjy p. 376 

fThe number of additional members of the Legislative Councils 
of Madras and Bombay was increased to between 8 and 20 and of 
U. P. and Bengal to between 15 and 20. The nominees of the local 
^bodies and of special interests were appointed members of the Council, 

:^Prcamble to the Govt, of India Act, 1519. 
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Central Government. Provincial Autonomy according to the 
Joint Parliamentary Report was “a scheme wherebv each ot 
the Governor’s Provinces will possess an executive and a 
lecrislature having exclusive authority within the 1 rovince m 
a precisely defined sphere, and in that cxclusi\ cl> pro\ m 
cial sphere broadly free from control by the Central Govern- 
ment and Legislature.”* The Provinces had also an indepen- 
dent judiciary and an efficient public service. The head o 
the Provincial Government was the Governor who was 
normally expected to act on the constitutional advice ot his 

Ministers. . , , 1 a - r 

It must however, be borne in mind that the Act ot 

1955 did not’ contemplate complete autonomy and respons- 

bility to the Provinces. There were several limitations on 

the powers of the provincial Executive and Legislature, 

which seriously restricted the sphere of ministerial responsi- 

bility. ^ ^ 

Powers of /he Governor. The Governor of a Province 

was to exercise his authority in a three-fold manner , (i) n 

some matters he was to act or. the advice of his Ministers. 
All executive functions except those concerning the exer- 
cise of the Governor’s special responsibilities and those 
relating to the exercise of his individual judgment were 
included in this category. (2) In the second categor>^ \^ere 
included those matters in which the Governor was 
cise his direction,/, e., not to consult his Ministers. These 
included matters like (/) presiding over the meetings ot his 

Council of Ministers, (//) taking steps to combat crimes ot 

violence committed to overthrow the Government; (///j 
making rules for securing that no member of the ponce 
force may divulge to persons other than those authorisec 
in this behalf the sources from which they derive i^form^ 
tion regarding the activities of terrorists, etc. \ \ir) ^ 

rules requiring Ministers and Secretaries to the Govern- 
ment to transmit to him certain information; (r) 
discussion or any bill or clause of ^ bill pending be or 
Legislature; {vi) promulgation of ordinances; [vii) ^ 
ment of Governor’s Acts; (w/V) refusing assent to bil 
passed by the legislature. The third category of his p 
• Section 290. 
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consisted of matters in which he was to act in his indivi- 
dual judgment, he was constitutionally bound to consult 
his Ministers, but had the power to override tlieir advice. 
These related to the discharge of his special responsibilities 
and powers, namely, (?) ensuring the safety and tranquillity 
of the Province; (//) prevention of discriminatory treatment 
against any section of the populace; (///) securing the fulfil- 
ment of the liabilities with regard to the non-votable items 
of the provincial expenditure; (iv) securing the execution of 
the orders of the Governor-General or of the Secretary of 
State, and (v) carrying out of the duties imposed on him 
personally.* In addition, the Governor possessed the 
power to issue a Proclamation, suspending the Constitution 
and assume to himself all the powers of the provincial ad- 
ministration in times of emergency. Wherever the Governor 
exercised such special powers, he acted under the general 
control of the Secretary of State or the Governor-General. 
Thus, the Governor was simultaneously the constitutional 
head of the Province and the subordinate agent of the 
Secretary of State and the Government of India. 

There were other limitations on the legislative powers 
of the Provincial Government. The Government of the 
Provinces were to exercise their executive powers in ^uch 
a way as not to impede the authority of the Federal Govern- 
ment. The Central Legislative was authorised to pass laws 
on subjects included in rhe provincial legislative list, if a 
Proclamation of Emergency was issued by the Governor- 
Generah The allocation of financial resources between the 
Federation and the Provinces also involved the depend- 
ence of Provinces on bounties from the Centre and curtailed 
their autonomy. 

The foregoing restrictions constituted a serious limita- 
tion on Provincial Autonomy. The Governor was vested 
with formidable reserve powers which constituted a hindr- 
ance to the development of Responsible Government in the 
provinces. Sir Chimanlal Setalwad, a liberal leader, correctly 
remarks that '^^provwcial responsihility was buried in a pile of 
reservations^ safeguards and discretions 

♦Report of the Indian Statutory Commission, Vol. II para 40 p 16 

tChintamani and Masani, “W/Vr Constitution At Work^\ ' 
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Working of Provincial Autonomy 

The Act of 1935 was vehemently criticised by various 
sections of people. Only British statesmen spoke favourably 
on it. Sir Maurice Gwyer, the chief draftsman of the Act, 
said^ “The clear intention behind the Act was to set India 
upon the path of responsible government and to promote the 
complete realisation of her ambitions in this respect.’’ He 
added that section 9 and 50 of the Act and the Instrument 
of Instructions clearly visualised the establishment of respon- 
sible government.* Lord Lothian was also of the view that 
in spite of safeguards, conventions would soon create Domi- 
nion Self-Government in India. The Indian liberals criticised 
the limitations which the Act imposed on self-government 
hut were prepared to work it for what it was worth. The 
Indian National Congress w'as opposed to the Act lock, 
stock and barrel and considered it “a prodigy of imperialist 
statesmanship” devised to “secure the continuance of British 
rule”. Pandit Nehru described the Act as “a new charter 
of bondage”. The Muslim League while denouncing the 
‘safeguards’ as making responsible government ‘nugatory’, 
recommended that ‘‘the provincial scheme of the Constitu- 
tion be utilised for what it is worth”.f 

The successful working of responsible government in 
a country depends upon certain assumptions which were 
not in existence in this country. The prerequisites of par- 
liamentary government are a political consensus, a spirit of 
reasonableness and accommodation among the political par- 
ties and enlightened liberalism of the people. The political 
opinion in India was hostile to the Act and it distrusted 
British intention. J The Congress had fought the elections 
in terms of conflict and entered the legislatures not to work 


Approaches to the Indian Constitutional Problem. India Quarterly 
(1948), p. 5-19. 

\lndian Annual Register 1936 Vol. I. pp, 299-500. 

$Lord Lothian wrote an article, ‘India under the new Constitu- 
tion* in Twentieth Century, Sept. ^945, “The core of the Act is that 
the C-entre of political gravity will pass from British to Indian hands— 
if the Indian Princes and British Indian electorate return legislatures 
which are capable of assuming responsibility for the government of 
India.** 
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but to wreck it. There was no agreement among the various 
political parties on the fundamental issues. Most of them 
were ill-organised and their main aim was to safeguard their 
special interests and not to build for a just democratic 
order. The majority patty wanted to have its own way and 
the minority parties transcended the bounds of legitimate 
opposition. 

The plan of All-India Federation envisaged in the Act 
never came into operation due to the marked hostility 
towards it by all important sections of political opinion, 
including the princes. The provincial part of the Act, 
however, came into force on April i, 1937, at the conclusion 
of the elections to the new provincial legislatures. The 
Congress won absolute majority in si.v provinces (Madras, 
Bihar, Bombay, U. P., C. P. and Orissa) and was the largest 
group in others. The Muslim League was able to capture 
only 5 1 out of 480 Muslim seats in all provinces. 

Office Acceptance 

The Indian National Congress did not approach the new 
Constitution with any spirit of co-operation. Left Wing 
Congressmen were opposed to office acceptance. To quote 
Pandit Jawaharlal Nehru, ‘Tt has been forced upon us against 
our will. We dislike it thoroughly, and we propose to make 
its functioning as difficult as possible”. The rightists, how- 
ever, were in favour of accepting office and in the A. I. 
C. C. meeting held at Delhi in March 1957,* it was finaly 
decided that Congress should be permitted to accept “offices 
in Provinces where the Congress commands a majority in 
the legislature, provided that the offices shall not be accepted 
unless tlie leader of the Congress Party in the legislature is 
satisfied and is able to state publicly that the Governor 
will not use his special powers of interference or set aside the 
^vice of Ministers in regard to their constitutional activities. 
The Governors with the full assent of the Governor-General 
and the Secretary of State for India declined to give the 
required u ndertaking to the Congress party .”f The Congress 


March 17 and 18, 1937, quoted in Couc 
land s CfiHsiitutional Problem in Indian. ^ 

India J'n Uadcr-SccrcUcy of Sutc fo 

India in the House of Commons, made on 8th April, 1937, 


PROVINCIAL AUTONOMY IN ACTION 


117 


having refused to form ministries, in the absence of assuran- 
ces from Governors, the latter installed Interim ministries 
in the six Congress provinces. These consisted of leaders of 
minority group in the legislature. The ministries continued 
in office till July 1957, when the Governor-General appealed 
^othe people of India to take advantage of the Act. He said, 
“I am convinced that the shortest road to that fuller political 
life which many of you so greatly desire is to accept this 
Constitution and to work it for all that it is worth .... vou 
may count on me, in face of even bitter disappointment, to 
strive untiringly towards the full and final establishment in 
India of the principles of parliamentary government.”* The 
Congress responded favourably to the conciliatory n^nc of 
the Viceroy’s statement and permitted office acceptance, 
stating at the same time that “office is to be accepted and 
utilised for the purpose of working in accordance with the 
lines laid down in the Congress Klection Manifesto and 10 
further in every possible way the Congress policy of com- 
bating the new Act, on the one hand, and of prosecuting the 
constructive programme, on the other.” Ministries w ere torth- 
with formed in all the six provinces where the Congress had 
a majority. A little later, the Congress was also able to form 
Ministries in Assam and the K. \\'. F. P. 'I'he Congress was 
virtually in power in nine provinces out of eleven. It was 
only in Bengal and the Punjab that coalition Cabinets were 
formed with the Muslim League party as the dominant group. 
In both the Congress and non-Congress provinces the Minis- 
tries worked hard to ameliorate the lot of the toiling masses 
and tried to improve the economic conditions of the people. 


Record of Congress Ministries 

So long as the Congress party remained in power the 
Governors wisely refrained from exercising their special 
powers of interference. The fact was admitted in tlic fifty-first 
session of the Congress which stated, “a measure of co- 
operation was extended by the Governors to the Ministers”. 
Even Mahatma Gandhi admitted in 1939 that “Governors 
had played the game.” It should not, however, be taken t(^ 

*Times, June 22, 1937 quoted by Coupland in ConsHtulional 
Probltms, p. 20. 
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mean that the Governors became mere constitutional heads. 
It only means that as for as possible both the Governors and 
the Ministers acted with great caution to avoid clashes and 
constitutional crises. Clashes did occur but they were few 
and far between. In 193^ there occurred a clash between 
the Governor and Congress Ministries in the United Pro- 
vinces and Bihar over the question of the release of political 
prisoners. The Congress Ministries in these provinces decid- 
ed to release political prisoners. The Governor-General, 
however, issued a directive to the Governors under Section 
126 of the Act overriding their decision as it affected the 
Governor’ special responsibility for the maintenance of 
peace and tranquillity. The Governors in pursuance of these 
instnictions from the Governor-General expressed their in- 
ability to agree to the issue of orders passed by the respec- 
tive Ministries directing the release of political prisoners. 
As a result^ the Bihar and United Provinces Ministries 
resigned on February 15, 1938. This was a clear case of 
breach of provincial autonomy, of the Centre’s interference 
in provincial sphere. The Congress held that the inter- 
lercnce of the Governor-General was a clear violation of 
the assurance extended by him and a raisapSication of Sec- 
tion 126 (5) of the Act.* However, the deadlock was avert- 
ed by negotiations, the Governors and the Ministers accept- 
ing the policy of release after individual examination of each 
case In Orissa a clash occurred in 1938 over the appoint- 

9 ^*^’ Revenue Commissioner of Orissa, 
as acting Governor during the absence of Sir John Hubback 

Congress Working Committee 
April 1958 helffthat the appointment of an 
officer of the Orissa service subordinate to the ministers as 
w’9 Governor in the absence of the permanent Governor 

tion-' a contravention of the usual conven- 

on . as It w as difficult for Mmisters to act as Minister under 

ako! ^'abordinates. Mahatma Gandhi 

unhec'Jf’’r“^‘^ view saying that “it was incongruous and 

nhecoming and reduced autonomy to a farce.” The Orissa 

^Mini^ry dechred its intention to rLign, if this appointment 

Febtuar^'9°8!'*°° of the Indian National Congress. 
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■was not cancelled. The threatened crisis was averted by 
cancelling Sir John Hubback’s leave. Again, there was the 
possibility of a clash between the Orissa Ministry and the 
Governor in 1938. The Orissa Legislative Assembly passed 
the Madras Estates Land (Orissa Amendment Bill) on Feb- 
ruary 5, 1938, providing for alteration of the rate of rent in 
the permanently settled areas without compensation. The 
Governor reserved the bill for consideration of the Gover- 
nor-General under section 76. The Chief Ministers of Orissa 
regarded this reference of the bill to the Governor-General 
as a clear encroachment on ministerial responsibility. How- 
ever, the issue did not precipitate a constitutional crisis. 
The Governors during the Congress regime vetoed only 
four measures passed by the provincial legislatures. 

The Congress had to quit office in 1959 as a protest 
against the British Government’s dragging India into war 
without her consent and without clarifying her war aims. 
The Governors, on the resignation of the Congress Minis- 
tries in eight provinces, were compelled to declare a state 
of emergency and to take all authority in their own hands, 
under section 93 of the Act. They carried on the adminis- 
tration of these provinces with the help of a few senior 
members of the Indian Civil Service known as Advisers ; 
the Provincial Legislatures were suspended and the Gover- 
nors assumed supreme control of administration in all 
matters, subject to the control of the Governor-General. 
The Proclamation suspending the constitutional machinery 
was extended till the expiration of one year at the end of 
war by the Amending Act passed in 1942. The Congress 
during its terms of 18 months established a record of credit- 
able achievements. It successfully launched an ambitious 
programme of welfare work and passed useful laws to 
improve the lot of the common man. The Provincial 
Governments under the Congress regime carried out impor- 
tant reforms in the spheres of education, public health, 
rural uplift and local self-government. 

Provincial Autonomy in Non-Congress Provinces 

After the issue of the Proclamation, the Governors in- 
duced some non-Congress groups in Orissa and N. W. F. P. 
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•where the Congress Parties were not in absolute majorities, 
to form coalition Ministries. Such Ministries were formed' 
and even though they did not enjoy a workable majority in 
the Legislative Assembly, they were able to function with the 
help of the Governor and the civil service. This was a cleat 
case of the violation of the Instrument of Instructions issued 
to the Governors, Nor did the Governors refrain from fre- 
quent interference in non-Congress provinces. Their inter- 
ference in the work of the popular ministries of Sind and 
Bengal gained sufficient notoriety. The Governor of Sind 
terminated the services of his Chief Minister, the late Mr. 
Allah Bux, on October lo, 1942, even though he enjoyed 
the confidence of the Legislature. This was a sequel to his 
renunciation of the titles conferred on him and making a 
number of charges against the British Government with re- 
gard to their policy towards India. The dismissal of Mr. 
Allah Bux was a clear violation of the principle of ministe- 
rial responsibility. Again, the Governor of Bengal literally 
forced the Chief Minister, Mr. A. K. Fazlul Haq, to submit 
his resignation in March 1945.* Later, he issued a state- 
ment complaining that the Governor exercised his powers 
arbitrarily and forced decisions on the Ministers. Dr. Shyama 
Prasad Mookerjee, a Minister of the Bengal Cabinet, also 
made a similar statement, quoting many instances of guber- 
natorial interference. He resigned on that issue. In other 
non-Congress Provinces, the Ministries were unstable and 
there was frequent interference in their day-to-day work. 
Only the Unionist Ministry in the Punjab was able to func- 
tion smoothly for a long time. The reason why responsible 
government functioned well in Congress Provinces and in 


♦The resignation by Mr. Fazlul Haq in March 1945 was brought 
about in this way. Mr. Haq had made a statement in the Legislative 
Assembly expressing his desire to resign his post in order to iWilitate 
the formation of an all-party Cabinet. He conveyed this message to 
the Governor also. The Governor asked him to resign. The Gover- 
nor said that unless Mr. Haq tendered his resignation he could not ask 
the party leaders to form an all-party Cabinet. He assured him that 
he would use the letter only for showing it to party leaders. Mr. Haq 
agreed to sign the letter of resignation. The same evening Mr.' Haq 
received a letter from the Government House informing that his rcMe- 
nation had been accepted .— Modern Ketdew, May 1943, p. jjo. ^ 
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the Punjab was due to three factors. Firstly, Congress parr- 
ies in the provincial legislatures were highly disciplined and 
were subject to the unified control of the Central Parliament- 
ary Board of the Congress. 'Ihe Governor was bound to 
summon the leader of the Congress Party which was a majo- 
rity party in the legislature to form the ^linistry and to act 
according to his advice. Secondly, the Congress formed 
homogeneous Cabinets to foster the principle of joint respon- 
sibility and refused to form coalition cabinets w irh the Muslim 
League and other parties. Thirdly, the Ministers held otlicc 
not during the pleasure of the Governor but so long a> 
they enjoyed the confidence of the provincial legislature. 

Conpland's Vkn's on Provincial Autonomy. Prof. R. Coup- 
land, in the Second Part of his Kiport on fhe C.cnstifntionnl 
Problem in India remarks that (i) in non-Congress Provinces 
responsible government operated more or less in accordance 
with the intentions of those who framed the Constitu- 
tion Act; (ii) Provincial Autonomy was negatived by the 
‘Unitarian’ and totalitarian policy adopted bv'tlic Congress.* 
Both the propositions are a travesty of facts and carrv 
wrong implications. The Congress view, refuiing these 
charges, lias been ably summed up by Shri K. M.' Munshi 
in \\\%hocyV.,Tbe Changing Shape 0 ] Indian Politics.' 1 Ic says 
the Congress formed homogeneous Cabinets in order lo 
fulfil the intentions of the framers of the Constitution of 
leading India to the goal of full Dominion Self-Govern- 
ment. Coalition Cabinets are by tlicir very nature w cak and 
unstable and in India they proved a democratic facade 
behind which the Gcn'crnor ruled through the burcau- 
cracy.”t working of Coalition Cabinets in non-Congress 
Provinces disclosed several cases of gubernatorial interfe- 
rence in the work of the ministries. In some provinces. 
Ministers were appointed to power even though they did 
Jio^command the confidence of the legislature^ Inprcfer- 

*lndieitt Politics, Weport or. the ConstituHoiuil Problc/fj 

in India, II, pp. 86 io8. 

■ The Chanting Shape of Indian Politics, p. 5. 

$Thc Chief Ministers in the Care-taker Ministries in Orissa and 
Assam were installed to power even when they did not enjoy support 
1 Legislature The Governor of Sind, in 1946, appointed the 
leader of the largest party to office even when a Coalition of the parties 
had been formed. 
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^ing coalition ministries to homogeneous ministries. Prof. 
'Coupland would like to put up frauds on democracy and 
defeat the very purpose of responsible government. 

Mr. K. M. Munshi contends that the Congress Party 
was not totalitarian and it only fulfilled its effective role 
-which political parties play in a democracy. The first func- 
tion of a political party is to win elections in order to capture 
power to implement its election pledges. The Congress 
Party had fought the elections to secure a speedy transfer 
of power from British to Indian hands. The Congress did 
not want to wrest power from other political parties. Its 
main object was to wrest power from the British. It worked 
to this end and held office so long as it was able to fulfil 
its purpose. Before assuming office, the Congress demanded 
an assurance from the Governors that they would not exer- 
cise their discretionary and special powers of interference in 
the -work of the Ministries. On coming to office, the Congress 
established a tradition of collective responsibility. The 
•cabinets acted as single units. Again, the Congress estab- 
lished a convention that the Secretary would record a 
summary of the conversation he had with the Governor 
when he saw him. The Governor was not to accord easy 
access to the Secretary and had to consult the Ministers first 
in all matters. 

Mr. Munshi correctly concludes that the Congress 
High Command was not totalitarian because it did not seek 
to stifle individual freedom. The word ‘totalitarian’ could 
apply suitably to the Governor,* and the bureaucracy who 
curbed the free spirit of the people and suppressed their 
national aspirations to self-government. It is quite true that 
the Congress Party maintained the best traditions of a poli- 
tical party and by supervising the work of the Congress 
Governments fostered a healthy national outlook, 

*Mr. K. M. Munshi mentions that the Governor’s totalitarianism 
was preserved in the Act in many ways : (i) First the discretionary 
powers of the Governor were amply preserved at all effective points. 
Second, his power to dismiss a minister was also preserved ; third, the 
Civilian Secretary had direct access to the Governor behind the Minis- 
ter’s back. Fourth, in matters of discipline the higher officials bad a 
Tight of appeal to the Governor or the Secretary of State ; Fifth, all 
orders had to be issued by and under the signature of the Secretary, p. 7. 



provincial autonomy in action 


Bisbe^bivar Prasad 
B. P. Singh Koy 

Jl. Ccupland 


Select Bibliography 

: Origins of the Provincial Autonomy, 
i Parliamentary Government in India, 
pp. i8o-a8i. 

• Indian Politics— Report on the C^nsti- 

tiirirtnal Dtoblem in India. Part II. pp- 


X. Af. Utmibt 

Jawaharlal Nehru 
CbintaMcni and Masant 
Lord Lothian 

Sir Maurice Gayer 


The Changing Shape of IndianPolitics. 

; The Unity of India, pp- 40 -t 50 ' 

India’s Constitution At Work. 

. India Under the New Constitution 
* Twentieth Century, September 1948. 

. Approaches to the Indian Constitutio- 
‘ nal Problem, India Quarterly (1948), 


pp. 5, 19- 

Report of tho Indian Statutory Commission. Vo. 11 
Government of India Acts 1919 and , 95 i- 

Montague-Cbelmsford Report.-pp. ido- 7 - 



CHAPTER 7 


THE PROVINCIAL LEGISLATURES AND POLITICAL 

PARTIES 

The Act of 1935 set up elected popular legislatures in 
eleven provinces. It set up second chambers in Bengal, Bihar,. 
Bombay, Assam, United Provinces and Madras. In the rest 
of the provinces, Punjab, Central Provinces, North-West 
Frontier Province, Sind and Orissa, there was a single cham- 
ber, known as the Legislative Assembly. 

% 

Composition of the 'Provincial Legislature. The number of 
seats in the various legislative assemblies varied from pro- 
vince to province. The following table gives the number of 
seats in each Chamber of the Provincial Legislature. 

Legislative Legislative 



Assembly 

Council. 

Madras 

215 

54 to 56 

Bombay 

• 

175 

29 to 30 

Bengal 

250 

63 to 65 

United Provinces 

228 

58 to 60 

Punjab 

175 

% % % 

Bihar 

152 

29 to 50 

C. P, & Bcrar 

112 

n % % 

Assam 

io8 

21 to 22 

N.-W. F. Province 

50 

■ • • 

Orissa 

60 

• • • 

Sind 

60 

• • • 

Distribution of Seats. 

The distribution of seats was 


termined by the Communal Award of August 4, 1932, as 
modified by the Poona Pact of September 25, 1932. Moham- 
medans, Europeans, Anglo-Indians Sikhs, and Indian Chris- 
tians were given a disproportionately larger number of seats 
than their population warranted. This is known as weigh- 
tage. Merchants, manufacturers, landlords and other vested 
interests also got special scats. The Hindus, who formed 
44 % of the population, were given 81 out of 250 seats in 
Bengal, ^ hcreas Europeans who formed 5 1 per cent of the 

A « « ^ A 25 seats. This was very unfair to 

the Hindus. 
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}^Jetbod of Kepreseutation. Members of the Legislative 
Assembly were directly elected by separate electorates, no- 
minations having been completely given up. Mohammedans, 
Sikhs, Europeans, Anglo-Indians and Indian Christians were 
•entitled to vote separately for candidates contesting seats 
assigned to each community. Separate representation was 
•also given to women in most provinces. In the case of the 
Scheduled Castes, there were to be two elections, one pri- 
mary and the other secondary. At the primary election onlv 
the Scheduled Caste voters could vote. Thev elected for 
every single seat four candidates. In the iinal elearions all 
the voters belonging to general constituency, Hindus as well 
as scheduled caste members, voted and elected one represen- 
tative out of the four candidates previously chosen. In the 
Legislative Councils, the majority of the members were elect- 
ed; a small number were, howc\ er, nominated by the Gover- 
nor. In Bengal and Bihar a substantial number of members 
of the Legislative Council (27 in Bengal, and 12 in Bihar) 
were elected by the Legislative Assembly by means of the 
single transferable vote. The franchise for the Legislative 
Assembly was on very low qualifications. A landlord paving 
Rs. 5 as land revenue, an owner of property worth Rs. 5,000, 
and all income-tax payers could be included in the voter’s 
list. The right to vote at the elections to the Legislative 
Council \vas based on high property qualifications, payment 
of heavy income-tax, payment of a large land revenue or 
rent, etc. 

Tenure. The tenure of the Legislative Assembly was 
five years, but the Governor had the power to extend the 
term and also dissolve the House. The Legislative Council 
was a perpetual body, not subject to dissolution. Members 
were elected for a term of nine years, but one-third of them 
retired after every three years. 

^ hicameralism. A number of arguments were advanced 
against the establishment of second Chambers in the pro- 
vinces. 'Firstly, it was regarded as a retrograde step, calcu- 
latedto^ serve as a brake on progressive, social and economic 
legislation. In the words of the Montford Report, “A 
second Chamber representing mainly landed and moneyed 
interests might prove too effective a barrier against legisla- 
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tion which affected such interests The delay involved in 

passing legislation through the two Houses wou d make the 
system far too cumberous to contemplate for the business 
of provincial legislation/* Secondly, it was held that the 
continuance of the communal electorates and their adoption 
would intensify communal differences and hinder the forma- 
tion of political parties on sound lines. Thirdly, the forma- 
tion of the Council as a permanent body with less frequent 
elections was bound to tender it less responsible than it 
would be if there were frequent elections. 

Working of the Bicameral System 

The actual working of the bicameral system disclosed 
that there arose no serious conflicts between the two Cham- 
bers in the provinces. There was a likelihood of con- 
flict between the two Houses because they were diflferently 
composed and had a marked difference of outlook. What, 
however, seemed to prevent this conflict was the over- 
whelming majority of Congress members in the joint sittings 
of both the Houses. Some minor incidents of conflict 
occurred in Assam, U. P. and Bihar, but ultimately all these 
conflicts were settled amicably. In Assam, the Upper Cham- 
ber obstructed the smooth passage of the Assam Agricultural 
Income-tax Act. In U. P. and Bihar, there were conflicts 
between the two Chambers over the question of tenancy 
reform, but ultimately tne issues were composed in joirit 
sessions. The Bengal Legislative Council vindicated its posi- 
tion by bringing forward a motion drawing the attention 
of the Governor to the fact that his Ministers who were 
members of the Legislature by persistently abstaining from 
attending the meetings had committed a breach of privilege 
of the House. The Ministers gave an assurance that in 
future thev would attend the House regularly and so the 
Council withdrew the motion. 

Procedure in the Provincial Legislature 

Tlie Governor was required to summon either Chamber 
at least once a vear. It was provided that 12 months should 
not intervene between the last sitting in one session and the 
first sitting in the next session of a House. 


* Montford Keport^ pp. 166-67. 
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Each House in the beginning of its session elected its 
own Presiding Officer. The Presiding Officer of the Leg is a- 
tive Assembly was called the Speaker. He was elected by t le 
members of the House. The efficient working of the House 
depended upon his ability to inspire confidence among all 
members. He was expected to be fair and just in his rulings 
and not to act in any such manner as to create an impression 
of partiality in the mind of the people. As most of the 
Speakers of Provincial Assemblies were drawn from acm e 
political life, they were unable to cast off their party affilia- 
tions and establish a high standard of political impartiality 
and non-partisanship, as in fact characterises the office of the 
Speaker of the House of Commons of the United Kingdom. 
Provision was also made for the appointment of a Deputy 
Speaker who was to preside in the Speaker’s absence. 
Speaker could be removed if the majority of members 
passed a vote of censure against him. 

Both the Houses had equal powers but the Legislative 
Council had no voice in the matter of grants and had no 
initiative in Financial Bills. Conflicts between the two Houses 
were settled in joint sittings. 

Powers and Functions of the Provincial Legislatures 

The powers enjoyed by the legislature could be classified 
under three heads— legislative powers, financial powers and 
administrative powers. 

Legis/aim Powers. The Provincial Legislature was cni- 
poweredto make laws for the Province on all matters includ- 
ed in the Provincial Legislative List. The Federal Legislature 
could also pass laws in respect of provincial subjects, if, 
(i) the Chambers of the two or more provinces passed a 
resolution praying for such legislation ; (;/) if the Governor- 
General so authorised the Federal Legislature by issuing a 
Proclamation of Emergency and then subject to the pre- 
vious sanction of the Governor-General.* 

The Provincial Legislatures could also pass laws in 
respect of matters enumerated in the concurrent list, but if 

• Section loo (3) and Section 104 and 107 of the Govt, of Indi* 

Act 193J. 
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there was any inconsistenqr between the Federal Law and 
the Provincial Law in the concurrent field^ the Federal Law 
■prevailed. 

There was three main limitations on the powers of the 
Provincial Legislature. Firstly, it was a non-sovereign law- 
making body. It had subordinate law-making powers derived 
from the British Parliament and possessed no constituent 
powers. Secondly, it could not pass laws discriminating 
against British persons or British goods. Thirdly, the Go- 
vernor could stop discussion with respect to any Bill, clause 
or amendment which was likely in his opinion to affect the 
■discharge of his special responsibility for the prevention of 
any grave menace to the peace or tranquillity of India or any 
part thereof. 

Further, the Governor was empowered to legislate in 
many important matters. He could issue ordinances for sis 
months and could enact Acts. He could under Section 95 
suspend the Constitution and take over the administration 
himself. He could give his assent to a Bill or withhold it. 
He Could reserve a Bill for the consideration of the Governor- 


General if he thought (/) its provisions repealed or were 
repugnant to the provisions of any Act of Parliament extend- 
ing to British India, or (/ 7 ) if in his opinion it was to dero- 
gate from the powers of the High Court, or (;V 7 ) if it were to 
alter the character of the Permanent Settlement, or (/r) if 
he was in doubt whether it did not offend against the pro- 
visions with respect to commercial discrimination. 


Financial Fowers. The Provinces could levy taxes on things 
enumerated in the Provincial List. However, their powers in 
this respect were greatly circumscribed. Financial bills could 
not be introduced or moved except on the recommendation 
of the Go\ ernor. The Legislature had no control over that 
part of the expenditure which was declared on the 

revenues of the province. This included : (i) salary and 
allowances of the Governor and other expenditure relating to 
his office ; (2) the salaries and allowances of the Ministers, 
Judges of the High Court and the Advocate General: (5) 
debt charges including interest and sinking fund charges ; 
(4) expenditure connected with the administration of Exclud- 
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ed Areas*; (5) sums required to satisfy any judgment, decree 
or award of any court or arbitral tribunal; (6) any other ex- 
penditure declared by the Government of India Act of 193 ? 
or by any Act of the Provincial Legislature to be so charged. 
Thus, the charged expenditure which covered about i/jth 
of the total revenues of the province was excluded from the 
scope of the provincial legislature. The salary of the Governor 
and other expenditure relating to his office could not be 
discussed in the Legislature. If the latter rejected any demand 
in the votable items of expenditure, it could be restored by 
the Governor if the same affected the due discharge of his 
special responsibilities. 


Administrative Powers. The powers of the provii^ial 
legislature were restricted in the executive sphere as well. The 
Governor was responsible to the Governor-General and the 
Secretary of State and not to the Legislature. The Legisla- 
ture could control the Executive only in matters where the 
Governor was bound to act on the advice of his Ministers. 
Such matters were very few. Most of the subjects came under 
the Coverage of his special responsibilities and discriminatorv 
powers. The exercise of these powers seriously encroached 
upon the autonomy of the Legislature. The Legislaturc, 
however, could compel the resignation of the Ministry by 
expressing no-confidence in it. It could also explore the 
weakness of the Government through questions, resolutions, 
adjournment motions and budget debates. 

From what has been said above, it might be concluded 
that the provincial legislatures were utterly powerless in 
every sphere of activity and that the Governors controlled 
every sphere of provincial administration. In actual fact, 
however, this was not wholly so. The actual working of t le 
Constitution since April 1937, specially owing to the exis- 
tence of a strong political party in the country, disclosed 
that the Legislatures did enjoy substantial powers and that 
they did effectively rule the provinces. 


♦Certain backward areas in the Provinces were classified as Ex- 
eluded Areas and they were placed under the exclusive control ot 
the Governor. 
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Role of Political Parties in Provincial Legislatures 

The party system is an integral part of patliamentaty 
democracy. A political party is an organised group of people 
Sg commL political Seliefs, who by togertier as * 

politica unit try to capture governmental 

ment their policy. Democratic government is only possAle 

if patties are organised on clear-cut economic and po tical 

issues and not on the basis of race, religion or 
groupings of such kinds are an obstacle to the growth of 
democratic government. In India, unfortunately the grow* 
ofTound political parties was hindered by the communal 
composition of the legislature. There developed a la ge 
number of communal parties in the legislatures. The Ind an 
National Congress was the only patty wji^ represented 
clear-cut economic and political issues. The Muslim League 
and the Hindu Mahasabha were based on communal and 

sectarian interests. 


The Congress Party under the Act of 1935 fought the 
elections with a view 'to wrecking the Consutution from 
within. It accepted office only after it received a conciliatory 
reply from the Governor-General that the Governors would 
not normally interfere in the day-to-day activities of the 
Ministers. It formed Ministries in eight provinces out ot 
eleven, and formed the biggest single unit in the Central 
Legislature. During 28 months of office, it strove hard to 
limit the powers of tne Governor and to push forth its pro- 
gramme adumbrated in its Election Manifesto. The Congress 
captured no less than 711 seats out of 1585 in the Provincial 
Assemblies. In five provinces — Madras, United Provinces, 
the Central Provinces, Bihar, and Orissa— it obtained clear 
majorities.* In Assam it w'as the strongest party, securing 
55 Wats out of 108. In the North-West Frontier Province 
it won 19 seats out of 50 In Bengal it won 60 seats om or 
250. It was the w’eakest in the Punjab and Sind, where 
it won 18 seats out of 175 of 8 seats out of 60, respectively. 
The Congress Party from its inception has prided itself on 


♦Madras 159 out of 215 ;U. P. 134 out of 228 ; C. P. 70 outof 
112 ; Bihar 95 out of 132 ; Orissa 36 outof 60. Returns showing the 
Result of Hections in India i 937 » 
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its non-communal character. Its membership has remained 
open to all communities, but its hold on the Muslims 
diminished with the rise of the Muslim League. 

The hhislimlueague. The League was founded in 1906 
to safeguard the interests of Muslims and to secure for them 
due representation in the legislatures and the services. The 
British policy of divide et Ewpera gave it all possible encour- 
agement. The adoption of communal electorates in 1909 gave 
it a further fillip. Mr. Ramsay Macdonald’s award or 1952 
encouraged the League to demand further rights and privil- 
eges for the Muslims. It held up all national progress till 
its demands were met in full by the British Government in 
1947. 

When the Congress emerged victorious in the elections 
of 1937 in several provinces, the Muslim League did not 
achieve a comparable success. In U.P. out of a total 64 Mus- 
lim seats in the Assembly, it was able to capture only 26 ; 
in Madras out of 28 seats, it won only 9, in Bombay out of 
29 seats it captured only 17 and in Bengal out of 117 Muslim 
seats, itcoula secure only 35 seats. Among the independents 
there were a good number of Muslim members wanting to 
be Ministers. The Congress decided to form homogeneous 
Ministries and did not agree to set up coalition ministries as 
that would have frustrated effective control of the govern- 
ment by the Congress Party. The result was that all frus- 
trated Muslims joined the League and swelled its ranks. A 
change in attitude also came over Mr. Jinnah, who adopted 
an extremely recalcitrant attitude. He received all possible 
encouragement from the British Government in his demand 
for the creation of a separate State of Pakistan. 

The Idationalist Muslims. Opposing the Muslim League, 
there were several prominent Muslims who did not agree 
with the reactionary and anti-national policy of the League 
and supported the Congress in its demand for national 
independence and joint electorates. Such Muslims were 
called Nationalist Muslims. They had several groups 
among them, e. g.^ the Jamait-ul-ulema, the Ahrars, the Red 
Shirts, etc. In 1940, all these groups joined together and 
formed the Azad Muslim Board. This Board supported the 
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Role of Political Parties in Provincial Legislatures 

The party system is an integral part of parliamentary 
democracy. A political patty is an organised group of people 
Sg commL political b'eliefs, who by acting toge*er as a 

politics unit try to capture governmental 
ment their policy. Democratic government is otdy possible 
if parties are organised on clear-cut economic and po itical 
issues and not on the basis of race, religion or caste. Sectional 
groupings of such kinds are an obstacle to Ae growth of 
democratic government. In India, unfortMately the gr 
of sound political patties was hindered by the 
composition of the legislature. There developed a la ge 
numLr of communal patties in the legislatures. The Indian 
National Congress was the only party whi* represented 
clear-cut economic and political issues. The Muslim League 
and the Hindu Mahasabha were based on communal and 

sectarian interests. 


The Congress Paity under the Act of 1935 fought the 
elections with a view ‘to wrecking the Consutution trom 
within. It accepted office only after it received a conciliatory 
reply from the Governor-General that the Governors wotUd 
not normally interfere in the day-to-day activities of the 
Ministers. It formed Ministries in eight provinces out ot 
eleven, and formed the biggest single unit m the Ceritral 
Legislature. During 28 months of office, it strove har to 
limit the powers of tne Governor and to push fortluts pro- 
gramme adumbrated in its Election Manifesto. The Congress 
captured no less than 711 seats out of 1583 in the Provincial 
Assemblies. In five provinces — Madras, United Provinces, 
the Central Provinces, Bihar, and Orissa— it obtained clear 
majorities.* In Assam it was the strongest party, securing 
35 seats out of 108. In the North-West Frontier Province 
it won 19 seats out of 50 In Bengal it won 60 se^j out or 
230. It was the weakest in the Punjab and Sind, where 
it won 18 seats out of 175 of 8 seats out of 60, respectu^ly. 
The Congress Party from its inception has prided itself on 


♦Madras 159 out of it j ; U. P. 134 out of 228 ; C. P. 70 out of 
X12; Bihar 95 out of iji ; Orissa 36 out of 60. Returns showing the 
Result of Elections in India i 957 * 
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tions, the party was able to capture only one seat in the 
U, P. Assembly from the landholder’s constituency. 

The Justice Party. This was a sectarian party consisting 
of non-Brahmins whose aim was to safeguard their interests 
against the domination of Brahmins in Madras. It ^ orked 
the Montford Reforms, but lost heavily to the Congress in 
the 1937 elections. It captured only five seats in the Madras 
Assembly as against 13/ captured by the Congress. 

The Utiionist Party. Although predominantly Muslim in 
its composition, this Party was not a communal organisa- 
tion. It worked the reforms under the Act of 1919 and 
gained considerable success in the elections of 1937, captur- 
ing loi seats in the Punjab Legislative Assembly out of 175. 
It had Muslims, Hindus and Indian Christians among its 
members.* The leader of the Unionist Party, Sir Sikandar 
Hyat Khan, formed the Ministry in the Punjab in 1957. 
Consequent on his death, the leadership passed on to Mr. 
Khizar Hayat Khan Tiwana. 

Minor Parties 

The Krishak Praja Party. This Party fought the elections 
in 1937 and formed the first coalition Ministry in Bengal. 
Mr. Fazlul Haq, the leader of the Party, went over to the 
Muslim League. The Party, however, continued its exist- 
ence, and after some time, Mr. Fazlul Haq broke away from 
the League and again assumed the leadership of the Party. 
He formed a new Ministry on December 16, 1940, consist- 
ing of five Muslims and four Hindus. Of the latter two 
were members of the ‘Forward Bloc,’ the third a represen- 
tative of the Scheduled Castes, and the fourth. Dr. Shyarna 
Prasad Mookerjee, a member of the Hindu Mahasabha. The 
Krishak Party represented rural interests and had a pro-ten- 
ant and anti-landlord bias. 

♦The Patty had 120 members in a House of 171 - Its members 

included about two-fifths of the total number of Hindu members and 

mote than one-half of the Sikh members besides bulk of the Muslim 
members and all the Indian Christians. Anglo-Indian and European 
members in the House. From this point of view, the Ministry could 

well claim to enjoy the confidence of religious mmontics in this pro- 
vince to a greater extent than any other provincial Ministry did. Re- 
view of Punjab Administration t937'5®» 
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The Radical Democratic Party, This party could not 
capture any seats in the 1957 elections and, therefore, func- 
tioned mainly outside the legislature. It was led by Shri 
AI. N. Roy, an ex-revolutionary, who on account of some 
ideological differences with the Congress and the Commu- 
nists had decided to support the allies in their war effort. 
For the same reason, it was dubbed for quite some time as 
an anti-national party and as an agent of British imperialism. 

Tbe Congress Socialist Party, This party was started by 
some prominent Congressmen in 1934. At first it fbnctioned 
as a group within the Congress, but later in 1947 it broke 
away from the parent body and transformed itself into a 
distinct Socialist Party of India. It advocated speedy natio« 
nalisation of industry and fair distribution of national wealth 
The party was led by Shri Jai Prakash Narain, Acharya 
Narendra Dev, Achyut Patwardhan and Ashok Mehta. 

Relations between the Ministerial and opposition Parties in the 
Provincial legislatures 


The relations between the Ministerial and opposition 
Parties in the Provincial Legislatures were not quite happy 
This was mainly due to the fact that out legislatures weie 
Ignorant of the essentials of parliamentary democracy where 
the maiority is mindful of the interest of the minority and 

the minority acquiesces in the rule of the majority. In pro- 
vincial legislatures where the Ministerial Parties were in an 

overwhelming rnajonty, they did not even listen to minority 
parties and carr. : ,.nt their official programmes without 
consulting the sition. The minority parties also over- 
stepped the bound of propriety and behaved in an irrespon- 
sible manner i. t„eir criticism of the majority. Due to 
communal composition of the provincial legislatures the 
party cleavage was very strong. The majority patty being 
predommantly Hindu was often accused of crippling thl 
rights of the minority, /. f., the Muslims. Their is evidence 

to show that there was no understanding and co-operation 
approLh differences of ideology and 

It vnll not perhaps be out of place to recall here the 

advice offered by Sir George Cunningham, Governor of tL 
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North-West Frontier Province, to the members of his 
Assembly on March 17. 1959, regarding the true role ot 
Ministerial party and the opposition in a legislature. He sai , 
‘Healthy party ' rivalr>' is a stimulant both to statesmariship 
and to good administration. But some things shou d e 
above party politics, not because they belong to no party, but 
because they arc common to the interests of all parties and 
of the whole people. The peace and order by government 
of the province, the equality of treatment for all classes, the 
maintenance of impartial and contented public services are the 
concern of all, of parties in power and parties m opposition. 
If they are to be brought in issue between parties at all, this 
must be done on questions of wide principle, and not tor 
purposes of temporary tactical advantage.^ Even when party 
rivalry is acute and the struggle for votes is tense, the canons 
of parliamentary practice are to be respected. Criticism that 
is merely destructive and opposes simply for opposition s 
•sake is an impediment and not — as U should rightly be a 
stimulant to the progress we all desire. On the side of the 
party in power there must be readiness to seek, on the ^de 
of the Opposition the readiness to give, co-operation. Ue- 
mocracy has always made this demand on its adherents, and 

the history of many countries tells us ^ 

anxiety and stress, this demand has been loyally fulfilled... 
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CHAPTER 8 

CENTRAL GOVERNMENT IN INDIA 

(1957-1946) 

Structure of the Central Government 


Pending the inauguration of the All-India Federation 
as kid down in the Government of India Act 1935 the 
structure of the Government from 1937 onwards was regu- 
lated by certain transitional provision based on the Govern- 
ment of India Act of 1919 with such modifications as were 

necessitated by the introduction of autonomy in the Pro- 
vinces. ^ 

Before the passage of the Government of India Act of 
1935, the Governor-General-in-Council exercised powers 
of superintendence and control over the administration of 
the provincial government, subject to the directions of the 
Secretary of State for India. These provisions were with- 
drawn with the establishment of responsible government 
in the provinces under the Act of 1935. although the Gover- 
nor-General retained control over the provincial govern- 
ments during the period when the Governor exercised his 
special powers and responsibilities. 

Governor-GeneraPs Executive Council 


The Governor-General in the discharge of his duties 
was assisted by an Executive Council, the members of which 
were appointed by the Crown for a period of 5 years. 

Compositiou. The Act of 1935 did not fix the actual 

rCe U .dimply l=>id down that at least 

threc^ members of the Council must be persons having 10 

years experience of service under the Crown in India, and 
one must b^e a barristet of England or Ireland, an advocate 
of Scotland or a pleader of a High Court of India of not 
less than 10 year.^ standing. Before 1921, no Indian was 
appointed to the Council, although the rules did not express- 
ly e.xcludc Indians from appointment. Till 1041 the Fxecu 

usTd^r'^' of" whom th™; 

sed to be Indians. In October 1941, the strength of the 
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Council was increased to thirteen, out of which eight 
Indians. This step was taken in pursuance of the policy 
of Indianisation. In 1945 the strength of the Council was 
further increased to 16, out of which 11 were Indians, but 
Indianisation of the Executive Council was not of much 
significance because five of the most vital Departments 
Defence, Home, Finance, Foreign and Political Department, 
and the, Railways — were still held by Britishers. It was only 
in 1946, when in pursuance of the Cabinet Mission Plan a 
National Government was constituted that the Council was 
completely Indianised, and the Governor-General became 
its constitutional head. 

The Vortjolio System. The Executive Council worked 
according to the Portfolio System according to which each 
member was given charge of one or more departments. This 
system was introduced in the time of Lord Canning. The 
Governor-General allocated work to the members and super- 
vised and controlled their departments. The Governor-Gen- 
eral summoned the meetings of the Council to consider 
important matters. These meetings were presided over by 
the Governor-General and in his absence by the seniormost 
member of the Council. The Governor-General had the 
power to override the Council if he considered it necessary 
in the interest of the maintenance of peace and tranquillity 
of India. Each Member was to keep the Governor-General 
informed of all important matters in his department and 
had to seek his orders in certain matters when there was a 
conflict of opinion with other departments or if those matters 
needed reference to the Secretary of State. 

Position of Executive Councillors. The Governor-Gcnerars 
position was distinctly superior to that of his Councillors. 
They were his subordinates and in no sense colleagues. 

The Executive Council was not a Cabinet but a purely advi- 
sory body. It lacked homogeneity, unity and collective res- 
ponsibility. Its members were not drawn from a single poli- 
tical patty but represented varying political and sectional 
group^s. They were not appointed from amongst the member, 
of the Legislature, although they were nominated to one ot 
the Houses after appointment. They represented nobody 
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and were responsible not to the Legislature but to the 
■Governor-General. The Governor-General could indivi- 
dually summon a Member and seek his advice, act on it or 
disregard it. However, the Council served a useful purpose 
because it provided the Governor-General with useful infor- 
mation and advice on many problems. 

The Central Legislature 

The Council of States. The Central Legislature was bi- 
cameral consisting of a Council of States and a Legislative 
Assembly. The maximum strength of the Council of States 
was 60 members, 3 5 of whom were elected and the rest no- 
minated. Out of the latter there were to be not more than 
20 official members. After the separation of Burma, the 
■Council of States’ strength was reduced to 58 members. Of 
these 33 were elected, 16 nominated non-officials and nine 
nominated officials. The franchise was based on high pro- 
perty qualifications and was extended to those who had 
served as chairmen of local bodies or had enjoyed member- 
ship of University Senates. There were only 16,571 persons 
qualified to be voters for the Council of States in the entire 
country in 1935. Such a body could hardly claim to be repre- 
sentative. The Council of States* tenure was 5 years, although 
its term could be extended by the Governor-General, 

Thehegislative Assembly. Before the separation of Burma 
the size of the Legislative Assembly was 145, but after the 
vacation of Burmese seats in April 1937, the member- 
ship was reduced to 140 out of which loi were elected, 25 
were nominated officials and 14 nominated non-officials. 
There were 14,16,000 persons qualified to be voters for the 
Legislature Assembly in the entire country in 1935. The 
voters were enrolled in general or communal constituencies. 
The tenure of the Legislative Assembly was 3 years, but the 
Governor-General was empowered to dissolve it or extend 
its life. The last Legislative Assembly continued from 1934 
to 1946. 

Criticism of the Council of States. The purpose of a second 
chamber in all democratic countries is to serve as a check on 
the hasty legislation passed by the Lower House, to repre- 
sent special interests not represented in the Lower House 
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and to exercise a stabilising influence on political life Firstly, 
the Council of States served no useful purpose m this regard, 
because the Lower house had already verr- limited poue s 
and its powers in regard to legislation and finance were 
seriously limited by the extraordinap- powers of he Cover 
nor-General. Secondly, the Council f^^^tateswas metcl an 
oliEatchical body representing wealthy landovvners, m 

chants and reactionary elements in the ^ of 

was likely to e\ercise a check on the progressue forces ot 

the country Thirdly, it had a substantial element of nomi- 
namd me 51 ;ers^who’^wed their seats to the favour^ tl. 
Executive and could never go agai s ’ , electo- 

Government. Fourthly, the provision ^'""Yntensdifin^ 
rates was anti-national and was responsible for intensit)in„ 

communal disunity in the countrv . 

/- ^ w /if VnliticaJ Parties in Central h,e^}slative 

^ rfXws^"- 

dections 

Europeans u. Officials 26, Nominated non-officials, 15. 

Functions and Powers of the Central Legislature 

mu.. Hnases cnioved co-equal powers, except that 

The two Ho • . ^ i^thc Legislative Assembly. 

SSckf beTwtnl^l Houses’^ were resolved in joint sittings 
UeadiocKs D members assembled and the 

pLident ofThe Council presided. The Central Legislature 
hfd nowerto make laws on pderal and Concurrent sub, 

maKing ^^eneral. Prior sanction of the Go- 

=Gin^rd^:aTrc;td Tor ‘he introduction of Nils 
relating to the P"Wic -ven^aes and deffi^, rdig^^^ and^^ 
gious “bservances th^army g 

S'l, Xr eped Ly of S Ictl It had no^ower, without 
ffie ^revKrnctio'n of the Secretary of State, to make any 

law empowering any court other than a High Court to pass 
aTatTsemenef on'any British subject or abffiish a„y High 
Court. Its financial powers were greatly restricted. More 
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than 4/5ths of the total budget consisted of non-votable heads 
of expenditure. These related to interest and sinking fund 
charges on loans, salaries and pensions of persons appointed 
by the King or the Secretary of State, salaries of the Chief 
Commissioners and Judicial Commissioners, expenditure on 
defence, political and ecclesistica] departments. Besides, the 
Governor-General was given extensive powers of controlling 
and overriding legislation. He could give his assent to, or 
withhold his assent from, a bill ; he could stop discussion 
of a bill or amendment to the bill on the ground that it would 
affect the safety or tranquillity of British India and could 
certify bills to w*hich the Assembly had refused its assent. 
He could also restore cuts made by the Assembly and could 
authorise any expenditure in an emergency without the sanc- 
tion of the Legislature. 

Thus, the autonomy of the Central I.egislature was 
seriously limited by the overriding powers of the Governor- 
General, 

Working of the Central Legislature 

The two chambers of the Legislature were summoned 
by the Governor-General to meet at a time or place deter- 
mined by him. The Governor-General appointed the Presi- 
dent of the Council of States to preside over its deliberations. 
The first President of the Indian Legislature Assembly 
was not elected by the House but was a nominee of the 
Governor-General. The first elected President of the Legis- 
lative Assembly, Mr. Vithalbhai J. Patel, acted not only 
as an impartial chairman but utilised every opportunity to 
enlarge the powers of the Legislature and established tradi- 
tions^ and conventions for t le protection of the members 
constitutional rights. 

Mode of Parliamentary Control over the Executive 

In free self-governing countries the Legislative can 
control the Executive m numerous ways, e.g., through its 
power over the purse, by passing motions of no-confidence 
adjournment motions, by putting interpellations, etc. The 
Indian Legislature had no power over the purse and could not 
dismiss the Executive nor call it to account for its mistakes 
It could only put questions, pass resolutions, or censure the* 
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Executive. The executive 

lesponsible to the representatives ^ rnerelv 

Act did not establish a 

aimed at establishing a respons \ g voiceof criticism 

b= ™.,.d ,0 

sjpsr '■f * ?r;r 

ceedings of the Assembly bore a independents 

tess Party early in 1935 5° 

■was able to rnustcr 55 ^ Muslim votes it passed a 

votes and with the help of * All-India Federation 
resolution denouncing the p ai ' | |e* and demand- 

„ •f.pd„p.»«. b.d 

mg a prompt ettort to uiuif, 

fully responsible gm-ernnient m another resolution 

The House m Febtuart 195 5 P , g^nj^nt by 66 votes 

denouncing the Indo-Bntish ( y,nai Lavt- Amendment 
to , 8 . The House r^ecteddre^(.rn^^^ ^ r 93 » 

Bill which was certified b\ hudeet was to take place, 

when the general debate on the budg^^ 

Shri Bhulabhai Desa. ’^"I'Natil^nalists and the Demo- 

the Independents, the Cong „eneral discussion as a 

crats would not take part in breaking the con- 

protest against the Governmen g itself by a direct 

Mention of allowing expms^^^ 

vote on the policy of the G , Assembly rejected 

of ‘Defence and External A ■ budget was, 

the Finance Bill i''^rnvernor-Gcncral. Between 195:! 

however, certified by ^ ^ ^ to use the power of 

and 1940 the Govcrmjr-Genera hadjo 
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CHAPTER 9 

HOME GOVERNMENT OF INDIA 

Meaning. The word ‘Home Government* refers to the 
constitutional machinery established in England for govern- 
ing India. As India was a dependency of Britain, it was 
but natural that the reins of power should be held by autho- 
rities in Britain and not in Delhi. Since England was the 
home of the British, it was known as Home Government 
from their point of view. 

After the passage of the Government of India Act^ 
1858, the British Crown assumed direct responsibility of ad- 
ministering Indian affairs. The office of the President of the 
Board of Control was abolished and in its place the office of 
the Secretary of State for India and of his Council was 
created. The Secretary of State was a member of the British 
Cabinet. He was appointed by the Crown on the recom- 
mendation of the leader of the majority party in Parliament. 
As such he was subordinate to the British Parliament, and 
retained his seat in the Government only so long as his party 
enjoyed a majority in the House of Commons. He was the 
constitutional adviser of the Crown and also the agent of the 
British Parliament for discharging its responsibilities in rela- 
tion to India. He was assisted in the day-to-day discharge 
of his duties by a Council, Home Government repre- 
sented, therefore, in the main, the Secretary of State for 
India and his Council. 

The Secretary of State for India 

lowers under the ipip Act. As pointed out above, the 
office of the Secretary of State for India was created by the 
Act of 1858. He was given the power to superintend, direct 
and control the entire administration and revenues of India. 
The Central and Provincial Governments were made Subor- 
dinate to him and were required to pay due obedience to all 
his orders. So extensive were his powers that he was known 
as the ‘Grand Old Mughal of Whitehall'. The Act of loia 
introduced Dyarchy and thus provided for gradual relaxa- 
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tion of authority, transferring some TeAs- 

ment in the provinces to Ministers not 

lature. Consequently, the Sectetar>- o^ 

to interfere in the ‘transferred sphere, except^ ' .,nement 
concerning Imperial interests, or „f furc- 

of disputes between two provinces, ^ the 

dons specially ^ % regards Ce.itral subjects 

triToS" t^t/ of S-e remdned 

except that under the Fiscal India’s 

State agreed to refrain from interfering Tnjjq md the 

commeiial policy when the Government of India and 

Indian Legislature were in agreement. 

from the Crown and nor from L j because of 

There were, however, two ^ ,,e position of the 

was under the 1919 Act. 

rs;". eS'S i.f .s 

siVoi” s~»;» «g~;, r 

?.= ”.s of i» «»».! •» 

their discretionary and individual ,udgment powers. 

The discretionary and -‘l-idual judgm^ent^ PJ’- of 
the Governors and the Governor G federal 

important aspect of Indian 

part of the constitution alone, there ^er ^cd to act 

scctionsin which the Governor-General w <] 
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in his discretion and 32 sections where he was required to 
act in his individual judgment. Similar was the case with 
the provinces. And then amongst the discretionary and 
individual judgment powers of the Governors and the 
'Governor-General were included their special responsibilities 
and the latter’s reserved departments. The special respon- 
sibilities covered a very wide field of Indian administration 
and included such matters as (i) safeguarding the peace and 
tranquillity of the provinces and federation, (2) safeguarding 
the rights of minorities, services and princes, (3) administra- 
tion of excluded areas, (4) safeguarding the financial stabi- 
lity of the federation, and (5) prevention of discrimination, etc. 

The reserved departments in the Federation included 
such matters as army, external affairs, tribal areas and eccle- 
siastical affairs. In all these matters, the Governors and the 
Governor-General were to be under the control of the Sec- 
retary of State and were bound to obey all his orders. 

Summary of the Powers of the Secretary of State. The po- 
wers of the Secretary of State could then be summarised as 
follows : — 

(1) He exercised all the powers reserved in the Crown, 

giving his assent to or disallowing acts passed by the 

Legislature, ordinances passed by the Governor-General, 
Acts made by the Governors or Governor-General or pass- 
ing of the Orders-in-Council. 

(2) He exercised full control over the Governor-Gene- 
ral and the Governors in respect of their discretionary and 
individual judgment powers. 

(5) The appointments of Governors, the Governor- 
'General, the C.-in-C., Judges of High Courts and the Fede- 
ral Court, etc., was made mostly on his recommendation. 

(4) The Government of India could not commence hos- 
tilities or conclude peace without his previous consent. 

(5) He acted as the constitutional adviser of the Crown 

in relation to Indian States. 

(6) He prepared the draft of the instrument of instruc- 
tions issued to the Governors and the Governor-General. 

(7) He controlled the recruitment to the Indian Civil 
Service, the Indian Medical Service, and the Indian Police 
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Service. He also recruited suitable persons to fill civil posts 
in connection with the discharge of any of the functions ot 
the Governor-General in which he was required to act in 
his discretion, /'. e., defence, foreign affairs, ecclesiastical 

affairs, and tribal areas. 

(8) He exercised supreme control over the Governor- 
General in case of national emergency due to the outbreak 
of war or internal disturbances. 

Conclusion. On a general review of all these varied and 
autocratic powers, it is apparent that the . ecretar\ o . * 
stood out as the dominant authority in Indian constitution. 
He controlled the political destiny of India. 1 rot. . • 

Shah well summed up the powers of the Secretary (j - • 
in his book, 'Federal Structure thus: “On a genera reMcw 
of all the varied and substantial powers, the Secretary ot state 
still stands out unmistakably as the most dominant authority 
in the Indian Constitution. His powers may not he so im- 
posing in appearance as those of the Governor-Cjcnera o 
Provincial Governors. But these are merely his creatures, 
obedient to every nod from the Jupiter of VChiichall, amen- 
able to every hint from this juggler of Charles Street. is 
powers extend not merely to matters of fundamental policy ; 
to the protection of British vested interests ; to the safeguard- 
ing of Britain’s imperialist domination. They comprise 
even matters of routine administration, the more important 
doings of the Indian Legislature, and even the appointment, 
payment of superannuation of certain officers in the various 
Indian Services or Governments. He has, in fact all the 
powers and authority in the governance of India, with little 
or none of its responsibility..” 

Limitations to the Powers of the Secretary of State 

The most imposing array of powers enjoyed by the Sec- 
retary of State was subject to two limitations : (i) the control 
exercised by the British Parliament over his action, and {z) 
the domineering position of the Governor-General in India. 

Subordination to Parliament, The ^ 

a member of the British Cabinet was responsible to iati 
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ment and subject to its will and authority. He could not 
disregard the whims and caprices of his masters. He was 
liable to dismissal by an adverse vote of the Legislature. 
As such, he had to keep his fingers on the pulse of public 
opinion in Parliament and the country. He could not afford 
to ignore the criticism or condemnation of his policy in the 
lobbies or the Press. In actual practice, Parliamentarians did 
not take an active interest in Indian affairs. The results was 
that the Secretary of State carried on the Indian administra- 
tion according to his independent will, unfettered by the 
Cabinet or the Parliament. 

hfluence of the Governor-General. There was, however, 
another important factor that considerably limited the auto- 
cratic exercise of powers by the Secretary of State. He was 
separated by a distance of 6,cco miles frcm the actual scene 
of the exercise of his authority. He had no personal touch 
with the Indian people or the local officials. He was some- 
times not even intimately acquainted with the geography of 
the country or the peculiar problems of this land. Naturally, 
therefore, it was physically and practically impossible for him 
to control every detail of the Indian Administration. Nor 
could he afford to ignore the views of the Governor-General, 
who was equally, if not more, an important figure in the 
British political life and who was generally a prominent mem- 
ber of the House of Lords and an intimate friend of the 
Prime Minister. The Governor-General was the man on the 
spot and a very responsible head of the executive govern- 
ment in this country. The Secretary of State, therefore, 
could not afford to ignore his wishes or act against his advice. 

Under-Secretaries of State for India. The Secretary of State 
for India had two Under-Secretaries to assist him — (i) a Per- 
manent Under-Secretary who was a member of the British 
civil service and held his office permanently unaffected by 
changes of the party in power, and ( 2 ) a Parliamentary 
Under- Secretary who held political office as a member of 
Parliament and represented the Secretary of State in that 
House of Parliament where the Secretary of Slate did not 
sit. He answered questions on his behalf in Parliament and 
acted as his political assistant. 
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The Secretary of State for India and his Council 
India Council. From the year 

chargrof his duties by ait India Council. It “ 

not fess than eight and not more than 12 
office for five years (formerly for life then se' ^nh TM 
were appointed by the Secretary of State, ^alf the to 
number of members of the Council were rcqu. ed to be 
persons who had served or lived in India a least 

years and had not left the country more than 

Lfore 1907 there were no Indian members '^e Coun 

but after this some Indians 'vere appointed. The membe s 

received a salary of £ 1,200 a year plus 

allowance (the latter for Indian members only). The> cou 

not be members of the Parliament. 

Functions of the Council. The Council f barged with 

the duty of conducting, under the direction of tV^e Se^etar 
of State, all affairs relating to the Government "f 
England. It advised the Secretary of State on yS" 

a Vice-President, appointed by him, Council 

tines Except in certain cases, the opinion of the Councu 

was not binling upon the Secretary of State and 
override its d^isions whenever he thought it 
do so. In matters requiring secrecy, e.g., war, S 

Doliev etc. the Secretary of State was not bound even ^ 
Lnsult the Council. In *e following matters how^^^^^^^ 
the Council possessed real powers and the Secreta y 

was bound by its advice ; 

{a) All questions relating to the spending of Indian 

revenues^^an^es jn the salary and rules regarding furlough 

and pensions of officers in India. Q^rviccs 

{c) Selection of Indians for posts in the Impena 

and dismissal of civil and military officers. Viceroy's 

(^) Making temporary appointments to the vi jr 

Executive Council. 

In all other matters the functions of the Council were o 
an advisory character. 
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Ineffective Body. Originally, it was supposed that the 
Council would exercise some restraint on the Secretary of 
State for India. It was a body of permanent civil servants, 
having no political affiliations, and it was hoped that its 
expert advice on problems of administration would be fol- 
lowed by the Secretary of State. Certain factors, however, 
operated to weaken the influence of the Council on the 
Secretary of State. These may be stated as under: — 

(1) The Council’s advice was binding on the Secretary 
of State in relation to four matters only: in others he acted 
on his own initiative. He could send many urgent despat- 
ches to India without consulting his colleagues. The Secre- 
tary of state had the sole discretion to determine the urgency 
of any matter. This made the position of the Council ex- 
tremely subordinate. 

(2) A second factor which diminished the power of the 
Council was that members of the Council did not hold their 
tenure independently of the Secretary of State. They were 
nominated by the Secretary of State. He had also the power 
of reappointing Members when their term of office expired. 
This made the members subservient to him, because they 
looked forward to their boss for favour of reappointment 
on the expiry of their term of office. 

(5) Members of the India Council were mostly retired 
civil and military servants of the Crown. They were more 
interested in their emoluments than political questions. More 
often than not they were out of touch with Indian political 
life and out of sympathy with the national aspirations of 
India. 

(4) The Secretary of State was a member of the British 
Parliament and as a Cabinet Minister he enjoyed popular 
support. Members of the Council were bureaucrats and 
had no popular backing. 

(5) Lastly, the extension of telegraphic communications 
made it possible for the Secretary of State to communicate 
direct with the Government of India, without turning to 
his Council for advice. This also explains why the Secretary 
of State w’as given the power to override his Council. 

The Council in Action. The Council was organised into 
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six committees dealing u’ith matters relating to finance, 
military, revenue, judicial, political and general affairs. A 
member of the Council had to supervise the work ot two 
committees. Each department was manned by a Secretary 
recruited from the Civil Service and was assisted by other 
staff. The head of the department prepared a draft winch 
was submitted to the Secretar)^ of State for approval or 
necessary amendment. The members of the Council did not 
have administrative control over the permanent Secretaries 
or assistants. The latter offered their suggestions or criti- 
cism on the draft proposals independently to the Secretary 
of State who took appropriate action. The Secretary ot State 
thus placed more reliance on the opinion of his permanent 
secretaries and assistants than on the members of the India 
Council. This further weakened their position. 

Criticistn of the ConneiL Opinion in India was emphati- 
cally against the existence of the Council, as it was reactionary 
in composition and served no useful purpose. Moreover, 
the existence of the Council was incompatible with the estab- 
lishment of self-government in India. The Joint Par la- 
mentary Committee Report wrote : “We cannot doubt that 
under a system of responsible government in India, the 
Secrctarv of State in Council cannot continue on the present 
basis. It will no longer he necessary, with the transfer ot 
responsibilities for finance to Indian Ministers, that there 

should continue to be a body in the United Kingdom with 

a statutory control over the decisions of the Secretary ot 
State in financial matters ; nor ought the authority ot the 
Secretary of State extend to estimates submitted to an Indian 
Legislature on the advice of the Indian Ministers, but m 

our opinion it is still desirable that the Secretary of State 
should have a small bodv of advisers to whom he may lurn 
for advice on financial and service matters and on maiteis 
which concern the Political Department. 

Advisory Body under the 1935 

ThcActofi93 5 in accordance with the recommenda- 
tions of the J. P. C. abolished the India Council but pr^wid- 
ed for a certain number of Advisers to the Secretary 01 State. 
These advisers were to be nor less than three and not more 
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than six in number. They served for five years and w^e not 
eligible for reappointment. Half of them were required to 
be persons as had served in India for at least lo years and 
had not ceased to serve in India more than two years before 
being appointed Advisers. The Advisers could not become 
members of Parliament, 

They received a salary of 1350 a year. In addition 
a special subsistence allowance of ^ 600 per annum was 
given to such members as were domiciled in India at the 

time of appointment. 

Functious and Pomrs. The function of the Advisers 
was purely advisory. It was entirely left to the discretion 
of the Secretary of State to consult them or not. He was 
free to consult them individually or collectively. He was 
not bound to accept their advice. But in three matters, viz-, 
services, property and contracts, he was required to obtain 
the concurrence of at least one-half of them. 

India Connci/ Not a Cabinet. It would have become clear 
from what has been said above that the India Council was 
not a Cabinet. The reasons may be summarised as follows: — 

(1) A Cabinet has political homogeneity and collective 
responsibility of the Lower House of Parliament. The 
India Council was heterogeneous in composition. 

(2) The ".irimbers of the Council were expressly forbid- 
den from seeking membership of Parliament. They, there- 
fore owed no responsibility to it. They were responsible 
only to the Secretary of State. 

(3) In a Cabinet there is joint deliberation. In India 
Council the Secretary of State did not encourage the principle 
of joint deliberation. He could consult each member in- 
dividually. 

(4) Members of the Cabinet have popular support. 
Members of the Council were bureaucrats and could not 
claim the people’s backing. 

(5) Member of a Cabinet are colleagues of the Prime 
Minister and can iflnuence his judgment to a considerable 
extent. The members of the India Council could in noway 
be regarded as colleagues of the Secretary of State; they 
were his subordinates. 
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( 6 ) In a Cabinet s™ ‘he 

no direct access to the Prime ^ (^Qu^cil the 

Cabinet Minister, but >" ‘\e -/e f ontac^he Secre- 

fary of State directly and he placed greater ^elianc 

advice than on the Council did not function 

asTcabinet Tnd h waT a purely superfluous and powerless 

'^'c, ./ H- "Frii ta 

on the salary of J ^ ^veie charged on the 

maintenance of his ^ f’he people 

Indian revenues .Upii; revenues. In no 

greatly resented this severe r force. From 

other British colony was ^ ^arv of State for India, 

1919 onwards, the salary of the S , -g-jj Exchequer, 

was^herefore, a charge 

though the expenses of hi ^ year towards this 

(Britain contributed ^ .Vp Indian tax-paver. It 

sum). This was a British Parliament in Indian 

also siimulatcd the interest ri , ^affairs could 

affairs as at f PX emire e^enses of the office of 

atfrsSvfts.... 

behalf of the Federal Government of India. 

High Commissioner tor India 

Nea-sslfj of Of. The po« o^ a High C°mmis.oner 
for India ;n the ^ni-cl Kingdom w s^ re« 

With Section 29 of the A 9 J discharge of the corn- 

dated August 15, of the Government of India. 

mercial and agency required to n^ake large purchas- 

The Government of India .p aeronlanes ships, tanks, 

tlr/. 
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lial before the creation of this office was entrusted to the Sec- 
retary of State who being himself the master of the bureau- 
cratic government in India could not be questioned regarding 
the honesty or justness of the transactions carried out by 
him. The Secretary of State was an important member of 
the ministerial party in England and he owed liis success to 
the backing of important financial and industrial interests in 
that country. It was, therefore, but natural for him to try 
to please and satisfy these important commercial interests 
by giving them contracts for the supply of materials wanted 
by the Government of India, irrespective of considerations 
of cheapness or good quality. This state of affairs was 
obviously, intolerable. It meant the infliction of an unjustifi- 
able monetary loss on India. Hence to avoid suspicions 
against the Secretary of State and to provide opportunities 
to the Government of India for buying in the cheapest 
market, a provision was made for the creation of the office 
of for High Commissioner India. 

Appoinimcut and Salary. Under the Act of 1919, the High 
Commissioner for India was appointed by the Governor- 
General with the approval of the Secretary of State. He was 
appointed for live years and was eligible for reappoinmenr. 
His salary, £ 3,000 a year, was paid out of the Indian revenues. 
He was considered as an oflicer of the Government of India 
and was subject to its discipline, supervision and control. 

Fimtious. The duties performed by the High' Com- 
missioner were as follows : — 

(i) Comwercial. 'Purchase oj Stores. The High Commis- 
sioner procured for the Central and Provincial Governments 
in India and for the railways all those articles which they 
were required to import from abroad. He invited tenders 
for the supply of these goods from all ti e important pro- 
ducing countries. Regardless of political pressure, he was 
expected to strike his bargain in the cheapest market for 
India’s gain. 

(2j Indian Students. He also looked after the welfare of 
Indian students prosecuting heir studies in England- For 
this purpose he maintained a large house in London, where 
Indian students could stay for a few weeks. 
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(5) VoUtical. At political conferences of an Imperial 
and international character, and on other ceremonial occa- 
sions, he represented India and protected the interests of his 
Government. 

The office of the High Commissioner for India still 
continues in I.ondon, though except in name, there is no 
similarity between the status and powers enjoyed by the 
High Commissioner under the 1919 Act and the new Consti- 
tution of India. The present High Commissioner is a trust- 
ed ambassador of his country in England, and like other 
ambassador, he enjoys a very high status in the diplomatic 
world. 

Nature of Parliamentary Control over Indian Affairs 

The formal transfer of control of Indian administration 
from the hands of the East India Company into that of the 
British Crown took place in 1858, but even before this, the 
British Parliament exercised some control in the adminis- 
tration of Indian affairs. After every 20 years the (-barters 
of the East India Company were renewed and at this time 
Parliament was able to review the administration of the 
Company. After 1858, Parliament was able to exercise direct 
control over Indian affairs through its agent the Secretary 
of State for India. It could also discuss Indian aiiairs at the 
time of the presentation of the report on the moral ana 
material progress of India bv the Secretary of State each 
year. It was also the sole authority for passing or amending 
the Indian Constitution. All instruments of instructions 
issued to rlie Governor-General or Governors wetc also 
submitted to Parliament for its approval before issue. All 
Orders-in-Council relating to the (government of India wcic 
similarly submitted to Parliament for its formal approval. 
Other occasions when Parliament could discuss Indian aflairs 
were provided by some casual interpellations, adjournment 
motions, the passing of that part of the budget which dealt 
with the salary of the Secretary of State for India, or when 
under the 1955 Act, ordinances or proclamations of emer- 
gency issued by the Governor-General came up for consulera- 
tion by the British Parliament. The Secretary of State, as 
the constitutional adviser of the Crown and as reprcscntati\ e 
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of the British Parliament, carried on the day-to-day duties of 
policy-making and implementation. Parliament only acted 
as a ‘sleepy guardian of Indian interests.* 

The Secretary of State for India thus wielded the real 
1-eins of Indian administration. He enjoyed vast statutory 
powers.. The Governor-General and the Governors were 
bound to obey his orders. The British Parliament was so 
much preoccupied with its own problems that it hardly 
ever took an active interest in Indian affairs. Mr. Ramsay 
Macdonald correctly said, “The Parliament has not been a 
just or watchful steward. It holds no great debates on 
Indian questions ; it looks after its responsibilities with far 
less care that it looked after the Company ; its seats ate 
empty when it has its annual saunter through the Indian 
Budget’*. The same sentiments were expressed by Keith, 
when he said, a perfunctory debate attended by a handful 
of members with Indian interests convinced resentful Indian 
visitors to the Commons of the complete indifference of the 
-British people to Indian affairs. 
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CHAPTER 10 

local self-government 


Meaning. Local Self-Government may be defined as that 
part of the Government of the country which is concerned 
with local problems like supply of wholesome drinking 
water, pure foodstuffs, healthy residential quarters, good 
toads, an effective drainage system, recreation spots, etc., etc., 
and which is carried on by local bodies such as Pancha>ats, 
District Boards, Municipalities, Corporations, etc. 

The Central Government is so much overburdened with 
work and it is so ignorant of the day-to-day requirements ot 
different localities that it cannot administer the local aftairs 
of small villages and towns efficiently. Such problems are 
best understood by the residents of the localities themselves. 
The local bodies are, therefore, a device by which local affairs 
ate looked after by the elected representatives of those areas. 

Importance. Local self-governing insntutions are the 
best agency for civic education. They offer an excellen 
opportunity to people to get training in self-go\ernmen . 
Such persons can bring to bear their experience and know- 
ledge of local affairs on the solution of local problems. * 
only the wearer knows where the shoe pinches, the peop 
inhabiting a particular locality know what are their problems 
and how best they can be solved. Decisions made by 
central authority on local problems are more often like y o 
be improper or misleading. Local conduwns differ from 
place to place and so a uniform system of administration 

imposed by the Central Government cannot fulfil the specific 

needs and aspirations of different localinp. If there 
devolution of authority, it will relieve the burden o 1 1 
Central Government and will develop a sense of responsib - 
lity among citizens to manage their t>wnaffairs themsc vc^ it 
is true that in the beginning the residents of the 
not be able to run the local administration efficiently. 1 hey 
may commit mistakes, but a man learns by the ar ? 
trial and error. Local bodies are the ideal medium for train- 
ing in citizenship. The citizens develop a spirit of service. 



156 development & -WORKING OF INDIAN CONSTITUTION 

fellowship and co-operation by working in such institutions. 
They begin to see that there is identity of interests between 
their own needs and those of their community. The duties 
that they are caUed upon to discharge develop in them the 
spirit of sacrifice, leadership and self-help. In order that 
local self-government may be a success, it is necessary to 
impart to the citizens the right type of training and educa- 
tion. Citizens should be taught to get rid of party squabbles, 
the sectarian outlook and the communal spirit anil to work 
in a disinterested way for the good of tlie community. The 

°° working of local 

self-governing institutions, so that they may discharge their 
duties with efficiency and justice. ^ 

government was no doubt known in 
India frorn very ancient times. But very little of it survived 
The old institutions deteriorated, first durino the Mughal 
period and later under the East India Company” UnTr the 
British ru e they underwent a big transformation. 

functionWmif ’• representative institutions 
creamn Vhe fi“rsJ"^ centres for citizenship, are a British 

Jracr " ™r I i« «l. of ,1.0' ,h„e p,„|. 

^^’cre judicial and nnt Calcutta. These courts 

Goveinor-Gcneliirrf I" ’795 the 

Statute to oDDoim i t' ^iiipowered by an imperial 

tion and clcanlinc<;s"of peace to look after sanita- 

dents. Thc:e ^ memurmd^'"‘^ to levy taxes on resi- 

association of residents ‘imTf secure the 

T » n administration of local affairs, 

in istrlssfd a^cTotn''' 

the elective princinle in of the introduction of 

The resolution staled “as" S inr“°" 

care are necessary to success in supervision, and 

devoted to educa^rinn on? - management of funds 

ed to education and sanitation, medical relief and local 
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public works, opportunities should be afforded for the deve- 
lopment of local self-governing institutions, and for the 
association of natives and Europeans to a greater extent than 
hereto before in the administration of local affairs.’* 

Consequently, the size of the Councils was increased and 
their membership became partly elective, one-half in Bom- 
bay, 2/5 rds in Calcutta in 1876 and one half in Madras in 
1878. These elected members were chosen by the rate-pay- 
ers. The chairman of the Bombay Corporation was elected, 
but in Calcutta and Madras he was nonhnated by the Gov- 
ernment. However, progress in the growth of local self- 
government was rather slow. 

Kipou^s Resolution of 1882. The beginning of local self- 
government in India is associated with the name of Lord 
Ripon. Before him there was no conscious movement for 
local self-government and no elected local bodies with inde- 
pendent authority. Whatever local bodies existed formed 
part of the local administration under official control. It 
was Lord Ripon who submitted proposals for the extension 
of local self-government to villages and towns in his famous 
Resolution of 1882 w^hich is regarded as a landmark in the 
history of the development of local self-government in Indian. 
Firstly, the Resolution advocated extension of local self-go- 
vernment on a wide scale to relieve the Central Government 
of pressure of work. Secondly, it was put forward “not pri- 
marily to improve the administration but as an instrument of 
political and popular education. Lord Ripon made it clear that 
in the beginning, there might be maladministration, but this 
was to be tolerated in the wider interest of political awaken- 
ing and education. Thirdly, the Resolution urged the Dis- 
trict Officers to foster sedulously the small beginnings of 
independent political life in the country. The officials were 
to encourage public-spirited men to come forward and work 
and bring to bear their knowledge of local affairs upon local 
administration. If officials put more trust in non-official 
members, there was bound to be improvement in adminis- 
tration. Fourthly, Lord Ripon suggested that a network of 
local bodies shouldbe established in every district and where- 
cver practicable, the system of election should be introduced. 
Lastly, he suggested that the Government control over local 
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bodies should be relaxed. The Government might revise 
and check the work of local bodies but it should not direct 
them.” 

Constitutional Significance of Lord Ripon’s Resolution 

It is said that Lord Ripon’s resolution is a classic among 
the pronouncements made on the subject of local self-go- 
vernment. It forms the basis of all subsequent development 
in the history of local institutions in India. The Resolution 
put forward arguments in favour of the expansion of local 
self-government in a very convincing manner and answered 
the anticipated objections to the extension of the reform. It 
pointed out that there might be initial difficulties in admi- 
nistration but they could be overcome in course of time by 
associating intelligent men in the task of local administra- 
tion. The Resolution is valuable because it put forward 
concrete suggestions for practical application before the Pro- 
vincial Governments interested in the progress of local* self- 
government. The later resolutions and pronouncements 
issued by the Government of India did not improve upon 
Lord Ripon’s Resolution. On the other hand, they made 
their suggestions on the basis of the earlier document. 

Implementation of Lorei RipofPs Resolution. The Resolu- 
tion of Lord Ripon led to the passage of a series of provin- 
cial Acts, establishing local bodies in rural areas and towns. 
But the progress fell far short of expectations. Franchise 
was very narrow, about 5 per cent in the urban areas and 
about half a per cent in the rural areas. Provincial Govern- 
ments in introducing legislation departed markedly from the 
policy outlined in the Resolution. The local bodies were 
not free from official control and this reduced them to mere 
advisory councils. The District Officer presided over the 
council and served as its Executive Officer. The local bo- 
dies were very much handicapped due to their poor finances. 
The members had no initiative in formulating policy and 
there was reluctance on the party of the District Officers to 
trust them with powers. The municipal elections also did 
not attract men of repute. There was lack of enthusiasm in 
the people. The result was that a genuine system of local 
self-government did not develop. In the words of the authors 
of the Simon Commission Report, “In effect, outside a few 
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municipalities, there was in India nothing that we should 
recognize as local self-government of the British type before 
the era of Reforms.” 

Montague-Chelmsford Report on Local Self-Government 

The question of the reform of local self-government re- 
ceived active consideration from the distinguished authors 
of the Montague-Chelmsford Report. They pointed out 
that it is of the utmost importance to the constitutional 
progress of the country that every effort should be made in 
local bodies to extend the franchise, to arouse interest in 
elections, and to develop local committees so that education 
in citizenship may, as far as possible, be extended and every- 
where begin in a practical manner. 

Kesolution of the Government of India {191S'). The 1918 
Government of India Resolution on local government accept- 
ed the principle laid down in the Montford Report that 
“there should be, as far as possible, complete popular control 
in local bodies and the largest possible independence from 
outside control.” Accordingly, the Resolution recommended, 
elected local bodies, non-official elected chairman and wider 
powers. It also recommended the establishment of village 
panchayats with limited powers. 

Progress under the 1919 t99J Acts. There was con- 
siderable progress in the sphere of local self-government after 
the Reforms of 1919 and 1955. Various Provincial legisla- 
tures passed laws relating to the reorganisation of local 
bodies on a more democratic basis. In sevepl Provinces 
the nominated element was completely abolished and the 
foundations were thereby laid of a real experiment in self- 
government. 

Organization of Local Self-Government 

' The Local bodies in India are organized under two 
heads. Village Panchayats and District Boards in rural areas, 
and Corporations Municipalities and small Town Committees 
in the urban areas. All these bodies have a predominantly 
elective element. 

Presidency towns like Calcutta, Madras and Bombay, 
and some other big cities like Patna, Alimedabad, Poona,. 
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Jvlayapur, Jabalpur, Bangalore, etc., have corporations. They 
have large councils elected by adult citizens and by special 
interests. They elect their presiding officer known as Mayor. 
They appoint a permanent staff and heads of various services. 
These Corporations carry on their work independently, free 
from Central control. 

The Municipalities exist in cities. They have Councils 
elected under adult franchise. The Councillors elect their 
own Chairman. The Municipal Committee has a chief 
Tlxecutive Officer who runs the municipal administration 
under the guidance and control of the Council. The muni- 
cipalities divide themselves into small sub-committees, each 
committee being entrusted with work of a specific nature 
like building, public works, roads, water supply, education, 
•etc. They draw their resources mainly from taxes, fees and 
rates. 

Village Panchayats. The countryside is served by the 
•District Boards and Village Panchayats. In most States, 
•District Boards have non-official elected Chairmen. Their 
functions include the provision of roads and communica- 
tions, primary and secondary education and medical facilities. 
Their main sources of income are cess on land revenue 
collected by the Provincial Governments, tolls on roads 
and ferries, and octroi duties. The Village Panchayats look 
after village sanitation and education and also discharge some 
■judicial functions. The Panchayats consist of such number 
of members as may be determined under the Act. They are 
elected by the villagers. 

^oft Trusts, Improvement Trusts and Cantonment Boards 

The Port Tuists look after the dockyards. The Improve- 
■ment Trusts hold charge of slum clearance and town-build- 
ing plans. The Cantonment Boards look after those areas 
where troops under the Central Government are stationed. 
These local bodies include a substantial number of nominat- 
ed members, most of them being Government officials deput- 
ed to serve on these bodies. 

Workifjg of Local Self-Government. The working of local 
self-government in India has not been without its tull quota 
•of failings and faults. The local bodies have often been 
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called centres of inefficienq% corruption, nepotism and was- 
ters of public funds. Yet wholesale condemnation of the 
system will not be quite justifiable. In the words of the au- 
thors of the Simon Commission, “In none of the various 
sections of the field to be surveyed have we to paint a pic- 
ture of unrelieved failure or unqualified success. In every 
province, while a few local bodies have discharged their res- 
ponsibilities with undoubted success and others have been 
equally conspicuous failure, the bulk lie between these ex- 
tremes.” 

Causes of Failure. The chief defects in the working of 
the local bodies in India may thus be summarised : — 

(1) Local bodies are not truly self-governing units. 
There is too much of official interference in their affairs. 
This interference, followed by frequent supersessions, redu- 
ces their autonomy to a farce. 

(2) They do not have adequate financial resources. As 
such they cannot perform their functions satisfactorily. The 
system of the assessment and collection of taxes is most lax. 
There are cases of arrears and embezzlement, and prominent 
members of local bodies are the worst defaulters in this 
respect. 

(j) The administrative machinery of the local bodies is 
inefficient and corrupt. This is largely the result of nepotism 
and very low scales of salary of the staff. Constant inter- 
ference in their day-to-day administration on the part of the 
members and Chairmen is another contributory cause of low 

efficiency. 

(4) Lack of civic consciousness among the people is also 
largely responsible for the ineffective working of our local 
self-governing institutions. 

Conclusion. Attempts have been made in recent years 
fiy almost all state Governments to remove these defects. 
Necessary amendments have been made in the Municipal, 
District Board and Village Panchayat Acts to accord them 
greater autonomy, augment their sources of income and to 
reduce chances of party bickerings and mutual strife. An 
Inter-State Local Self-Government Body has been set up 

II 
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under the Union Health Ministry to suggest ways and means 
to improve the working of local bodies. A Conference of 
Local Self-Government and Panchayat Ministers in the States 
is also held each year for the same purpose. 

It is to be hoped that the adoption of these measures 
will go a long way in ensuring a smooth working of local 
self-government in various States. 
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CHAPTER 11 


THE PUBLIC SERVICES 


Importance. The importance of public services in the 
life of a people cannot be over-emphasised. The modern 
State is not a police state ; it is a welfare State. It has to 
preserve not only internal security and order but also to 
promote education, health and economic prosperity of the 
people. Consequently, it needs a professional and trained 
body of officials to serve the needs of the people in the 
different branches of administration. The Ministers who 
form the political executive lay down the policy of the State; 
the public servants are entrusted with the practical task of 
the successful implementation of these policies. Ministers 
are amateurs in the art of administration. They have to rely 
upon permanent officials who are experts in their respective 
fields of governance. The latter can influence the decisions 
of the Ministers by giving them advice and suggestions on 
problems of administration. They prepare answers to par- 
liamentary questions for the Ministers or sometimes even 
write speeches for them. Their influence on the Govern- 
ment is thus continuous and effective. 


"Principles of Organisation. It is necessary to recruit honest, 
efficient and intelligent officials to man the Government 
departments, for the success of public administration is large- 
ly determined by the efficiency and integrity of its public 
Servants. To bring this about, firstly, recruitment to the 
public services should be made by an impartial Civil Service 
Commission on the basis of an open competition. Secondly, 
public servants should enjoy security of tenure, good sala- 
ries and prospects of promotion. The political executive 
should nave little control over the appointment of perma- 
nent officials because it can open the floodgates to political 
favouritism, patronage and nepotism. Thirdly, the public 
servants should keep away from party politics and should 
loyally carry out the orders of the party in power. They 
should also observe strict official secrecy. Fourthly, the 
Ministers should be held responsible for the faults of the 
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administrative staff. No mention in Parliament should be 
made about the subordinate staff. The Government, how- 
ever, should keep a careful watch on the activities of public 
servants and take disciplinary action against them in cases of 
corruption, negligence of duty or insubordination. 

Civil Servants and Democracy 

The object of public administration is to secure efficiency 
in the organization and operation of the public services. With 
the growth of the ideas of liberty it is felt that there should 
be a reconciliation between effective government and popu- 
lar control. On the other hand, the complaint is often made 
that the modern governments tend to develop bureaucratic 
tendencies. Government officials develop love of power, 
love of routine and indifference to public opinion. One 
of the problems of democracy, therefore, is to make the civil 
service responsive to public opinion. One of the devices 
found useful to secure contact of Government officials with 
public opinion is the creation of advisory committees, repre- 
senting various interests, to offer guidance and co-operation 
to the heads of Government departments. This process 
keeps the officials informed about public needs and desires 
and also educates the public regarding the practical difficulties 
of the Government. Democracy and bureaucracy are not 
opposed to each other ; they are mutually complementary. 
The future of democracy depends upon its ability to maintain 
a fully organized bureaucracy. ‘The bureaucracy itself must 
be responsible, not to public opinion directly, but to the 
established leadership of the electorate.** 

Chameter of British Civil Service 

The British Civil Service has gained the reputation of 
being an incorruptible service attracting ‘for relatively small 
reward, some of the ablest men in the 'countrv**|* Through 
the initiative of Gladstone it was organised in 1870 on a 
competitive basis. The Civil Service Commission was es- 
tablished under ordcrs-in-council and was empowered to 
regulate admissions to the service. 


* Wilson, E!(’/icr./s of Moiiern PolUks, p. 594. 

■f Laski, Piir/i\i’;i>n/ary Govf.inE'sgland, p. 314. 
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The administrative class is the pivotal and directing class 
of the whole civil service. It is composed of men with a 
university training. It is responsible for placing at the dis- 
posal of political chiefs all relevant facts and figures for 
enabling them to formulate policies. It does so with the 
greatest care and without fear or favour. Once the policy is 
determined by the Ministers, the services carry it out loyally 
whether they agree with it or not. The constitutional posi- 
tion of the civil servants is that they hold office during the 
pleasure of the Crown and enjoy normally security of tenure 
and a good status. They are expected to be entirely non- 
political and cannot express their views on controversial pub- 
lic questions. They are not permitted to contest seats i n the 
House of Commons and cannot canvass for a political party. 
They can cast their vote quietly without making it public. 
The theory of the Constitution is that they should serve the 
Government loyally, regardless of party affiliations. In Eng- 
land it is possible for civil servants to serve the Government 
loyally and conscientiously because its members are mostly 
from ‘the same class that rules the House of Commons.** 

How’cver, the civil servants in England, despite their 
great influence in the shaping of the departmental and national 
policies, have not turned into bureaucrats. Bureaucracy 
according to Laski, ‘is the term usually applied to a system 
of government, the control of which is so completely in the 
hands of officials that their power jeopardizes the liberties 
of ordinary citizens*. The civil servants in England do not 
exercise despotic authority. They are part of the democra- 
tic form of government where abuse of authority may lead 
to great public resentment. 

It should not be understood that the British Civil Ser- 
vice is free from all defects. It is said that entry into its 
liighest cadre is not necessarily the result of academic effici- 
ency and that it also depends on lineage and family con- 

* Prof. Laski is of the view that civil service in England has been 
able to maintain its neutrality because the civil servants and the ruling 

parties find themselves in agreement with the assumptions on which the 
social system of England rests. This co-operation may become difficult 
if the assumptions of social order arc changed by socialism. — Parlia- 
men/arj Coptrnment in pp. 517-718. 
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nections. Again, there is a rigid caste system in the senior 
cadres of the Service, and promotion from the lower cadre 
to the higher one is not always possible. A government 
servant cannot expect promotion to the highest office of Per- 
manent Secretary to a Government Department, unless he 
belongs to the higher administrative cadre. This creates 
an immobile caste system in the Civil Service. 

The Indian Civil Service. In contrast to the British Civil 
Service, its Indian counterpart, though organised on similar 
lines, did not breathe the spirit of democratic traditions. 
So far as the maintenance of law and order was concerned 
it was very efficient but in so far as its dealings with the 
public were concerned, it was most unresponsive to public 
opinion. It was organised by an alien government to rule 
a dependent people. Its members occupied a privileged 
position and their conditions and terms of service were 
regulated by rules framed not by Indian authorities but bv 
the Secretar)' of State for India. They were not imbued 
with the idea of national service. The provincial governments 
under whom they were required to work did not enjoy suffic- 
ient authority or control over them. Their administration 
was soulless and mechanical which damped the spirit and 
initiative of the people and curbed their self-confidence. In 
Comparison, the Civil Service in Britain has never exercised 
Such an arbitrary authority. Its members serve as part of 
the democratic framework of the Government and consider 
themselves as real servants of the people. They enter Civil 
Service to serve their country. Britain has built up the best 
tradition of parliamentary democracy and under such a system 
executive despotism cannot exist. 

History of Public Services in India upto the passing of the Act of 
1919 

The history of the Indian Civil Service can be traced 
back to the year 1772 when the East India Company acquir- 
ed the right of Diwani in Bengal, Bihar and Orissa, and took 
over the administration of these provinces in its own hands. 
It replaced the natives by European officials who began to 
function as Collectors for collecting revenue and administer- 
ing justice. Lord Cornwallis reserved these administrative 
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lobs for Europeans who were regarded as members of the 
‘covenanted* service and had to undergo training in Hailey- 
bury College which was started in England in 1806. The 
Court of Directors had the power to make nominations to 
this service. There was great resentment against this system 
of nomination both in England and India. The Englishmen 
agitated against this practice because only the relations and 
friends of the Court of Directors could secure an entry into 
this ‘heaven-born’ service, and the Indians condemned it 
because they were excluded from its sacred portals. To pacify 
the latter, the Charter Act of 1855 declared that “no native 
would be disabled from holding any place, office, or employ- 
ment simplv by reason of his religion, place of birth, descent 
colour, or any of them.” This declaration, however, proved 
to be only a pious hope as nothing was done to implement 
it. The British public could not, however, be pacified by 
any verbal assurances. The Company had, therefore, to bow 
down to public opinion and it decided in 1 8 5 3 to throw open 
recruitment to an open competitive examination. The exa- 
mination was held in London and the age-limit for the com- 
petitors was fixed at 19. Indians did not, therefore^ find it 
possible to take advantage of this privilege as few parents 
could send their children to England at this young age. 

The Coz/imission of 1887. After the establishment of the 
Indian National Congress in 1885, a vigorous campaign was 
carried on in India for the holding of a competitive exami- 
nation simultaneously in England and India for recruitment 
to the Civil Service. In response to this demand, a Commis- 
sion was appointed which reported back in 1887. The Com- 
mission recommended the division of Civil Service into three 
branches : the Indian Civil Service, the Provincial Civil Ser- 
vice and the Subordinate Civil Service. It proposed that 
recruitment to the Indian Civil Service should continue to be 
made by the Secretary of State in England, but that the re- 
cruitment to the other two services might be made in India. 

Koyai Commission of 1912. In 1912, another Comtnis- 
sion presided over by Lord Islington was appointed to review 
the question of the civil services. This Commission subrnit- 
ted its report in 1915 but due to the outbreak of the First 
World War, its implementation was delayed till 1917. 
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Th Au^si Declaration. On August lo, 1917, the Sec- 
Ktaty of State for India made a declaration that “the aim of 
His Majesty s Government is the increasing association of 
Indians in every branch of administration/" In order to im- 
plement this policy, theMontague-Chclmsford Report recom- 
mended that recruitment to the Indian Gvil Service should 
be made in India, in addition to the one made in London. 

In 1921 the I C. S. competitive examination began, there- 
fore, to be held in Delhi. 

Services after the Reforms of 1919 


The new policy enunciated by the Act of 1919 and the 
introducOon of dyarchy in the provinces created great appre- 
hensions in the minds of the members of the European 
Civil Service. Many of them retired before the expiry of 
their term of office. This did not, however, prove helpful to 
Indians as the pace of Indianization was very slow. 

The J^e Commission. The Government appointed a Com- 
mission in 1923 under the chairmanship of Lord Lee to exa- 
mine the question of the superior services from the point of 
view of the newly-created situation in India. The Commis- 

tw rJ'f It recommended, firstly, 

that the Indian Cm^ the Indian Police, the Indian Forest and 

the Indian Medical Services should continue to be all-India 
services to be recruited by the Secretary of State for India. 

services, the Indian Educational 
Service, the Indian Agricultural Service, the Indian Service of 
Engineers, etc., may be provincialized. Secondly, the Commis- 
sion recommended that by 1939 30 per cent of the all-Inffia 
services should be Indianized. Thirdly, it recommended 
large financial concessions to European members of the ser- 
vices in the form of overseas allowances, free return passages 
home, free medical facilities, increased pensions, etc.^British 
officers were given the option of retiring on a proportionate 
pension, if at any time the Department in which they were 
wo king was transferred to Ministers responsible to theLegis- 

Commission recommended that the 

shnnM M provided for in the Act of 1919 

^lould be established without delay. It should consist of? 

members of proved merit, one of whom was to be the Chair^ 

man, to be appointed by the Secretary of State-in-Council 
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Accordingly, a Public Service Commission was appoint- 
ed in 1925. A Public Service Commission was also establish- 
ed in Madras in 1929. These Public Sen^ice Commissions 
held competitive tests to recruit persons for the Imperial and 
State services, respectively. 

Criticism. The recommendations of the Lee Commission 
led to a storm of protest in the country. There were mainly 
three reasons for this. First, the Commission increased the 
financial burden of the Central and Provincial Governments 
to please the British elements of the services. It did so at a 
time when the Governments were faced with deficits. Second, 
they followed a policy of slow Indianization. Thirdly, 
superior services Ukethe I. C. S., I. P., and the I. RI. S. were 
not Indianized. 

The J. P. C’s Qhservaiions on the Services. The Indian 
representatives who participated in the Round Table Con- 
ference held in London made it absolutely clear that control 
over the superior services by the Secretary of Stare was in- 
compatible with the establishment of responsible government 
in India. The Joint Parliamentary Committee Report ob- 
served that the rights of the services should be safeguarded 
under changed conditions after the establishment of respon- 
sible government in India. “The grant of responsible govern- 
ment^to a British possession has indeed always been accom- 
panied by conditions designed to protect the interests of 
those who have served the community under the old order 
and who may not desire to serve under the new ; but if, as 
we believe, the men who are now giving service to India 
will still be willing to put their abilities and experience ac 
her disposal and to co-operate w ith those who may be called 
on to guide her destinies hereafter, it is equally necessary 
that fair and just conditions be secured to them 

Recruitment of All-India Services under the Act of 1935 

The civil services in India formed a very important parr 
of administrative machinery in India. They comprised the 
Indian Civil Service, the Indian Police Service, the Forest 
Service and the Medical Service. Recruitment to tlwsc ser- 
vices under the Act of 1935 was made by the Secretary of 

Report, para 274- 
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State on the recommendation of the British Public Service 
'Commission in England and the Federal Public Service Com- 
mission in India, both of which conducted competitive tests 
for this purpose. The Federal Public Service Commission 
had the tight to be consulted on all matters relating to me- 
tthods of recruitment to the civil services, on the principles 
to be followed in making appointments to such posts and on 
•other matters relating to their promotions and transfers. 

Conditions of Service. The conditions of service of civil 
servants were determined by rules prescribed by the Secretary 
•of State. The civil servants could appeal to the Secretaiy 
of State against any order made by any authority in India 
which altered to their disadvantage any rule regulating their 
•conditions of service. The Secretary of State was empowered 
•to fix compensation out of Federal revenues for such civil 
servants who were adversely affected in their conditions of 
-service by such alteration of rules. This provision also ap- 
plied to those civil and military servants who were appointed 
before the enforcement of this Act by the Secretary of State- 
in-Council. 

Safeguards for the Services under the Act of 19^;. Indian 
public opinion was adverse to the claims of sefeguards put 
forward by the services. Its members in the higher cadre 
were alien in personnel, spirit and outlook to the people in 
India. There was a strong dominating British element in 
the services which was totally unsympathetic to the needs 
and aspirations of the Indian masses. They considered them- 
selves as bosses and not as servants of the people. However, 
the demands of the services for safeguards and privileges 
were accepted by the framers of the Government of India 
Act of 1935. These safeguards provided for the following : 
(i) protection to officers against judicial proceedings ; (a) 
statutory sefeguards about conditions of service ; and (3) 
special responsibility of the Governor-General and Gover- 
nors to secure to the public services all rights provided for 
them by the Constitution. 

'Protection against Judicial Proceedings. The civil servants 
enjoyed protection against prosecution and suits under sec- 
tion 197 of the Code of Criminal Procedure and sections 80 
to 82 of the Code of Civil Procedure. No proceedings, either' 
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civil or ciiminal, could be instituted against them without the 
sanction of the Governor-General or the Governors in their 
discretion. Where a civil suit was instituted against public 
servants in respect of anything done in their official capacit) , 
damages or costs ordered to be paid by them were charged 
on the revenues of the Federation or Province These rights 
could not be restricted and no bill curtailing the privileges 
enioved by public servants could be moved in the Legisla- 
ture without the previous sanction of the Governor-General 

or the Governor, as the case may be. r t j- \ ► 

Statutory Safeguards. The Government of India Ac 

cxnresslv provided that no person holding any cnil post 
S the aoL in India could be dismissed from service 
by any authority subordinate to that by t^'hich he was 
appointed. Before such a person was dismissed or reduced 
in rank, he was to be given a reasonable opportunity of 
showing cause against the action proposed to be taken m res- 
pect of him. There were special safeguards for services re- 
cruited by the Secretary of State. The salary, aUowances 
and pensions payable to such officers were charged on the 
revenues of the Federation or the Provinces, as the case 
micht be. No rules could be framed which would adverselj' 
affect their salaries or pensions. Persons feeling aggrieved 
could represent their case to the Governor-General or Go- 
vernor and ultimately to the Secretary of State. 

Lastly the Act of 193 5 charged the Governor-General 
and Governors with special responsibilities to safeguard the 
interests of the public services and to protect their legiti- 

mate interests. 


Safeguards and the Working of Responsible Government tn 
The continued recruitment of the civil services by 

the Secretary of State and the special provisions regarding 
their special rights and privileges were incompatible with 
the principle of Provincial Autonomy. Dr. Shafaat Ahmed 
Khan points out : “Provincial self-government logically 
necessitates control by the Provincial Government over the 
appointment of its servants. A public servant cannot serve 
two masters. If he is appointed by the Secretary or State, it 
may be extremely difficult for the Provincial Government to 
exercise sufficient control and supervision. The authority ot 
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such Government may be undermined and, in some cases, 
actually flouted by a public servant who is determined to 
assert his legal right”.* 

Nationalist opinion in this country regarded the special 
safeguards in the Constitution for protecting the interests of 
the public services as incompatible with the working of 
responsible government. These safeguards tended to en- 
courage in civil servants arrogance and vanity. They owed 
their appointment to the Secreta^ of State and could not be 
touched by any other authority inferior to him and so could 
not be depended upon to be loyal to Provincial Govern- 
ments. It was felt that responsible government in India 
could not function successfully as long as the ‘steel frame of 
the ser\uces’, secure in their rights and accustomed to posi- 
tions of power and authority, did not co-operate with the 
Provincial Governments. The public services contained a 
large element of Britishers who were unresponsive to public 
opinion and treated the common man with contempt and 
indifference. They thought in terms of their own good and 
carried on the administration to preserve the interests of im- 
perial Britain. Tlieir administration was bureaucratic, me- 
chanical, lifeless and soulless. Another complaint was that 
the salaries and allowances paid to them were excessive and 
out of all proportion to the capacity of the country to pay. 
^ Pp^^*^ty"Sfricken country like India could not afford to pay 
such high salaries to her civil servants. Indians desired a 
reduction in these salaries and a quick Indianlzarion of all 
ranks. The fact that the civil servants were given effective 
safeguards in the Constitution and fat salaries served to create 
mistrust and apprehension in the minds of the common 
people against them. 

^rvices and tbe^ forking of Provincial Autonomy- Al- 
though tl^ public services were at the beginning unimagina- 
tive^ indifferent and out of touch with the nationalist aspira- 
tions of the people at large, the working of reforms brought 
about a great change in their outlook. They showed a spirit 
of accommodation and power of adaptation which was un- 
dreamt of before. They ‘learned the implications of demo- 


* Sir Shafaat Ahmed Khan, Indian Federation^ p. 216. 
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ctatic control’ and adjusted themselves to the new social 
X With the exception of a few cases of insubord.- 
nn the part of some senior officers, the rest ot n 
S servants co-operated with their Ministers loyally m 
Carrying out the policy of the Government, irrespective of 
their personal predilections in any matter. 
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CHAPTER 12 
PUBLIC HNANCE 


Historical Background 

Centralisation. During the period of the rule of the 
East India Company, the three Presidencies were more or 
less independent in so far as the management of their finan- 
ces was concerned, subject only to the general control of the 
Home Government. From 1775 onwards began the process 
of centralization, and in 1833 provinces lost their legisla- 
tive powers and were brought under the complete control of 
the Imperial Legislative Council at Calcutta. This also meant 
complete financial centralization. All the revenues collected 
in the various provinces went into a common fund out of 
which allocations were made for the expenses of the local 
Governments. 

L.orJ Majors Policy of Decentralisation. The first step 
towards financial devolution was taken in 1871 when Lord 
Mayors Government according to the Resolution of 1870 
transferred financial control over eight services to the Pro- 
vincial Governments. These were : Police, Jails^ Education, 
Roads, Civil Works, Medical Services and Registration, As 
the revenues received under these heads were not sufficient to 
meet the cost of administration, the provinces were granted 
certain annual lump-sum grants by the Central Government. 
If they faced a deficit they could make up the deficiency by 
local taxation. Any portion that remained unspent was not 
to lapse with the Central Government but was to remain with 
the Provincial Government concerned. 

The scheme of Lord Mayo was not without its defects. 
Firstly, imperial grants to the local governments were given 
on the basis of expenditure in various provinces in 1870-71 
and not according to their actual needs. In the words of Dr. 
Gian Chand, “The province which had a low level of ex- 
penditure due to its undeveloped or backward state was pen- 
alised for its unassertiveness or backwardness.” Secondly, 
the rigidity of the financial assignment offered no induce- 
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ment to economy. Lastly, the provisions about raising local 
taxes by Local Governments led to an increase m the general 

burden of taxation.** 

Yet, Lord Mayo*s scheme was successful in eliminating 
the conflict between the Central and Local Governments. 
The latter were given freedom in respect of certain details of 
expenditure, although the general control of the Central Go- 
vernment remained unchanged as before. 

L^rdLyttou^s Scheme. In 1877 Lord Lytton went a step 
further by handing over to the provinces a whole or part of 
certain specified heads of revenue. He transferred certain 
additional heads of income and expenditure as Land Revenue, 
Excise Law and Justice, General Administration and Stamps 
to the control of the Provincial Governments. The annual 
grants made to the Provincial Governments were raised and 
in addition a share in the revenues yielded by Excise and 
Stamps was given to them. 

l^ord Kipon^s Fifiancial Kesolution of 1880. The next 
change was made during the rime of Lord Ripon. He intro- 
duced two main changes in the financial arrangement. First, 
he divided the heads of revenue into three main categories,. 
vi^.^ (i) Imperial (ii) Provincial, and (iii) Divided. The Im- 
perial Heads of revenue were Customs, Salt and Opium. The 
Provincial Heads were receipts of general administration,, 
and the Divided Heads were Excise, Stamps, Registration, 
etc. Income from the Divided Heads was to be shared bet- 
ween the Imperial and the Provincial Governments. The 
deficit in the Provincial Budgets was to be made good by the 
Imperial Government by assigning to the Provinces a share 
in the land revenues. This financial settlement was made for 
five years and was renewed in 1887, 1892 and 1897- 

Defects. The scheme did not grant real fiscal autonomy 
to the Provinces. The arrangement was essentially adminis- 
trative. The Central Government did not recognize the 
right of the Local Governments to raise their own revenues, 
'j'he Central Government alienated revenues to Provincial 
Governments for five years and at the end of the term deter- 
mined the next assignment, always keeping in view its prior 
claims on all sources of revenue. 
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Lord Curran's Settlement {1904), Lord Curzon tried to 
remove the defects of the Settlement of 1882. This Settle- 
ment had three main defects. Firstly, it interfered with the 
continuity of provincial finance and involved long-drawn- 
out talks at the end of each quinquennium. Secondly, the 
system encouraged extravagance rather than economy,* and 
thirdly, the assignment of revenue to the Provinces was never 
made on a logical basis. To remove these defects. Lord 
Curzon declared the settlement quasi-permanent. He thus 
gave to the Provincial Governments a permanent interest 
in the revenues and expenditure under their control. This 
scheme, however, did not interfere with the division of the 
heads of revenue and expenditure under three categories, r/^.. 
Imperial, Divided and Provincial. The revision of the Settle- 
ments was to be made only in extreme circumstances when 
they appeared to be grossly unjust. 

Decentralit^ation Commission^ S90J. Under Lord Curzon, 
in spite of some financial devolution, centralization in admin- 
istration had reached its climax. The control of the Central 
Government was tightened over the entire sphere of Pro- 
vincial administration. Local Governments became parts 
of a well-organized machine, as mere agents of the Central 
Government. The result was that there arose a sense of 
general dissatisfaction in the Provincial Governments. During 
the time ot Lord Curzon, the political movement in India 
also took a new turn. Popular feelings rose against his bure- 
aucratic methods. It was difficult for the British Govern- 
ment to ignore these facts. Lord Minto declared : “ The 

time has come for a further extension of representative prin- 
ciples of our administration.” There was need for effecting 
two necessary changes, first, to relieve the Central Govern- 
ment of its great mass of work, and second, to associate the 
people in the administration (ff the country. 

The Decentralization Committee appointed in 1907 went 
into the qacsri(vn and made three important rccommenda- 

*riK Licutcnent-Gi*vcrnor of Bengal in 1896 said, “The normal 
feature C)f a provincial contr.act is that — two years of scheming and 
saving and postponement of works, two years of resumed energy on a 
normal scale, and one Year of dissipation of balances in the fear that, 
if not spent, they will be annexed by the Supreme Government, 
directly or indirectly, at the time of revision.” 
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tions p/>., that the Governoi-General should not interfere 
with ’the revenues assigned ro the Provinces; that revenues 
be allocated to the provinces in accordance with *eir 
needs; and the financial powers of the Local Governments 

be increased. 

chams effected in igta. In 1912 Lord Hardinge’s Govern- 

mem accepted certain recommendations of the Decentraliz. - 
tion Commission. The Government of India proceeded on 
the assumption that there should be some sort of cqua y 
in the matter of allocation of funds among the Provinces. 
The Government of India declared the financial settlements 
with each of the major Provinces permanent after making 
necessary modifications in the shares of the Local Govern- 
ments. The policy of giving lump sums to the 
out of the surpluses of the Government of India %v as tejised 
in accordance with certain principles recommended hy the 
Commission. Local Governments were given more powers 
to allocate exnenditure under various heads. They were gi\ en 
freedom to frame their budgets and under certain 

tances to 

Government over Local Governments was confined to Dm 
ded Heads, and to the total allocation of revenue and ex- 
penditure. 

Certain defects, however, continued to remain even after 
the changes made by the Resolution of 1912. Inequ^ities m 
provincial expenditure were not removed. Provincial Govern- 
ments were not granted independent powers of taxation and 
borrowing. The provincial budget still required sanction ot 

the Government of India. The Local Legislative Council was 

not vet supreme in this respect. The old system of ‘divided 
heads and the giving of ‘doles^ was allowed to continue with 
consequent opportunity to Central Gov^ernment to ircc 
the pmicy of the Local Government in administrative matters. 
The changes made in 1912 did not lead to financial autonomy. 

FinancialSettlements from 1919 till I9^^- The Montford 
Reforms of 1919 ushered in a new era in the history of Indian 
finance. As the provinces were accorded partial respon- 
sibility with the introduction of dyarchy, it was felt r^^cessay 
to allocate to provinces separate sources of income and heads 
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of expenditure so that they might be free from central inter- 
ference. Accordingly the system of Divided Heads was aboUsh- 
ed and provincial finance was separated from Central finance. 
Forty-seven subjects were declared to be Central subjects; more 
important of these being Customs, Income-Tax, Railways, 
Posts and Telegraphs, Opium, Salt, Military Receipts, etc. 
Filty-two subjects were declared as Provincial subjects and they 
included Land Revenue, Stamps, Registration, Excise, Forests. 

The provincial Governments for the first time were grant 
ed power to levy taxes on their authority on provincial mat- 
ters and to frame their own budgets. The control of Central 
Government over the provincial budgets was also relaxed. 


The Meston Settlement. The abolition of ‘Divided Heads" 
and the transfer of some lucrative sources of revenue to the 
Provinces led to a deficit of about Rs. lo crores in the 
budget of the Central Government. A committee presided 
over by Lord Meston was appointed to recommend measures 
to cover this deficit. The Meston Committee laid down 
certain contributions to be paid by the different Provinces to 
meet this deficit. These provincial contributions proved a 
heavy burden on the Local Governments and all but crippled 
them. With the improvement of Central finances in 1928, 
these provincial contributions were abolished. 

Limitations on fiscal Autonomy of Provinces under Act of 
I pip. The powers of taxation and borrowing of the Pro- 
vinces under the Act of 1919 were subject to cert^n statu- 
tory ’■< urictions. Expenditure on Reserved subjects was 
unde ‘he control of the Secretary of State. Some classes of 
cxT'i-;, ;iture could not be sanctioned by the Governor-in- 
Council without the previous sanction of the Secretary of 
State.* The Government of India also regulated the expen- 


*This included (/) capital expenditure upon irrigation and navi- 
gation works and upon projects of drainage, embankment and water 
storage, if it affected more than one province, or if the original esti- 
mate exceeded 50 lakhs ; (2) A revision of permanent establishment 
involving additional establishment charges exceeding 5 lakhs a year ; 
(5) Any increase in the sumptuary or furniture grant of a Governor 
or any expenditure on original work oo his residence the estimate of 
which exceeded Rs. 50,000, or any expenditure upon Railway carriage 

or steamers for the use of a Governor. — Bisheshwar Prasad, On£inj of 
Proviutid! Autonomy^ pp. 361-62. 


PUBLIC FINANCE 


179 


diture on the Transferred side if it exceeded a fixed minimum. 
The Provinces were also required to contribute towards the 
maintenance of a Famine Relief Fund and to maintain a 
minimum balance prescribed by the Governor-General. 

'Finance under Act of 19 dh The Act of 193 5 contemplated 
a federal system of government and finance for India and 
also established Provincial Autonomy. The federal sources 
of revenue were to consist of Customs, Excise duties (except 
on intoxicants). Corporation tax. Income tax, Salt tax, Stamp 
duties of certain kinds, Succession duties, etc., while the 
provincial sources of revenue consisted of Land Revenue, 
Excise, Taxes on agricultural incomes. Succession duties in 
respect of agricultural land, Capitation taxes. Taxes on luxu- 
ries and entertainment, etc. As the Provinces had no adequate 
finances for launching development schemes, it was proposed 
that the Central Government should grant them annual sub- 
sidies. The details of these were recommended by a com- 
mittee presided over by Sir Otto Niemeyer, an official of the 
British Treasury, deputed to conduct a financial inquiry into 
this matter. 

Niemeyer Award. His recommendations are popularly 
known as the Niemeyer Award. These provided for alloca- 
tion of fixed sums to eight Provinces for different periods. 
The Government of India accepted these recommendations 
in part and issued orders-in-council on the subject, providing 
aid for only five of the Provinces. The most substantial aid 
was given to N. W. F. P., which was a backward province, 
and very insignificant aid was given to U. P. The Punjab got 
nothing under the Award. 

The following aid was given to the Provinces according 
to the orders-in-council issued on the basis of the Niemeyer 

Award : — 

N.-W.F. P. Rs, one crore a year ; U. P., Rs. 25 lakhs a 
year for the first five years from the commencement of the 
Constitution in the Province; Assam, Rs. 30 lakhs a year (Sir 
Otto recommended 45 lakhs) ; Orissa, Rs. 47 lakhs a year in 
the first five years after the commencement of part III, in the 
next four years Rs. 43 lakhs and, in every subsequent year 
/ Rs. 40 lakns, Sind, in the first year, Rs. no lakhs, for the 
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next nine years Rs. 105 lakhs a year, in the next 20 years 

Rs. 80 lakhs a year, etc, etc. , , ^ 

Other financial Adjustments. The Federal Government 

was to levy and collect certain taxes but to hand over tie 
collections compulsorily to the Provinces. These taxes in 
eluded duties in respect of succession to property other than 
agricultural land, stamp duties as were mentione in t e 
Federal Legislative List, terminal taxes on goods or P/ssengers 
carried by rail or air, and taxes on railway fares and freights. 
The reason why the Federal Government was given the au- 
thority to levty and collect such taxes was to ensure unitor* 
mirv of policy in these matters throughout the countty. 
Certain taxes such as duties on salt. Federal duties ot bxcise 
and Export duties included in the Federal legislative Lis 
were entirely or in part handed over to the Provinces, n 
the case of export duty on jute, the Central Government 

was to assign to the jute-producing Provinces ot Benga, 

Bihar, Assam and Orissa 62^ percent of the net proceeds 
according to the recommendations of Sir. Otto Ni^eyc*^* 
Again, the Federal Government was to distribute to the Iro- 
vinces, after a prescribed period, 50 per cent of the net pro- 
ceeds of income tax as follows : Madras 1 5% ; Bombay 20/0 
Bengal 20% U. P., 15%; the Punjab 8%; Bihar 10 A ; 
C. P., 5% ; Assam 2% N. W. F. P., 1% ; Orissa 2% and 

S ind 2 * 

Provincial Finances under the 19 Act. The provincial 
revenues were j-nainly derived from land revenue, excise du- 
ties on liquor and other intoxicants ; stamp duty on judicial 
documents, forests, registration and irrigation. On the ex- 
penditure side, general administration, justice, police and 
j fls absorbed about one-third of the provincial revenues, and 
.'.■ry little money was left for development schemes of the 
Provinces. 

Although the list of provincial sources appears imposing 
the actual working of Provincial Autonomy disclosed that the 
Provinces did not have sufficient funds to meet their pressing 
needs. Generally speaking, the Federal Government had all 
productive andlel'astic sources of income at its dispos^, while 
the Provincial Governments had burdensome and inelastic 
sources. Land revenue was not a sufficiently lucrative source 
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of income because it was collected from petty farmers and a 
policy of remission was adopted by most of the Provincial 
Governments to relieve the hard-pressed and poor peasantry. 
Excise was not a dependable source of revenue because of the 
gradual policy of prohibition introduced by Congress Minis- 
tries in the Provinces. On the other hand, the scheme of 
prohibition involved extra expenditure for keeping a staff to 
check smuggling and illicit manufacture of liquor. Consequ- 
ently the provinces were not left with sufficient funds to pro- 
ceed with plans of development on education, industries and 
agriculture. In 1938, the position of provincial finances was 
explained by Mr. Manohar Lai, the then Finance Minister of 
the Punjab. He said in his budget speech : ‘Provincial Go- 
vernments in India do not enjoy rnuch elbow-room because 
of the narrow range of finance rigidly confined within the 
strictest bounds. All provincial activity has to be carried on 
checked at every stage by this constraining factor. Even 
moderate projects to push forward essential lines of progress 
have to be discountenanced. Increased liability for securing 
expenditure can be assumed only with a degree of caution 
that must damp the spirit of any reformer; no bold and large- 
scale improvements, however urgent, can be entertained. 
Finance, the helpmate of administration, operates as a discou- 
raging mistress, for the dictates of finance cannot be ignored 
with impunity. The main sources of our revenue and the 
chief claims for expenditure are largely fixed and invariable. 
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CHAPTER 13 


INDIA’S MARCH TO FREEDOM (1959 to 1947) 

War and the Constitutional Crisis 

Declaration of War, In September 1939 war broke out 
in Europe. Within a few hours of this dedaration, the Go- 
vernor-General of India without any consultation with the 
representatives of the Indian people declared that India, too, 
had entered the arena. On September 14, 1959, the Working 
Committee of the Indian National Congress said in a resolu- 
tion ; “This committee cannot associate itself or offer any co- 
operation in a war which is conducted on imperialistic lines 
and which is meant to consolidate imperialism in India or 
elsewhere.** It called upon the British Government to declare 
its war aims in unequivocal terms in regard to democracy, 
imperialism and the new order that was envisaged*. It also 
demanded that “India must be dedared an independent nation 
and effective power should be transferred to the hands of 
Indians forthwith.** The attitude of the Muslim League was 
that it would extend co-operation to the British on certain 
conditions, such as the recognition of the Muslim League 
as the only representative organisation of Muslims.f It also 
demanded an assurance from the British Government that 
“no declaration regarding constitutional advance for India 
would be m ’ le without the consent and approval of the AU- 
India Musli; League nor would any Constitution be framed 
and finally adopted by his Majesty’s Government without 
such consent.** 

Kes[?^nations of Congress Ministries, Lord Linlithgow 
consulted prominent Indian leaders and issued two state- 
ments on October 17 and November 5, 1939. The statements 
were a reiteration of his earlier pronouncement. As regards 
the war aims of the British Government, he announced that 
it was not seeking any material advantage for itself from the 
war, but was only aiming at victory. It was also aiming at 

♦Indian Annual Register, 1939, Volume II. pp. 231, 

f Ibid, 70. 
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laying the foundations of a better international system which 
would mean that war was not to be the inevitable lot of each 
succeeding generation.* In regard to India’s constitutional 
advance, he repeated the old promise of grant of Dominion 
Status at an indefinite date and proposed the expansion of 
his Executive Council and the formation of a War Advisory 
Body representative of all major political parties in British 
India and Indian States to meet the immediate situation. 

. The Indian National Congress rejected this declaration as 
entirely unsatisfactory and called upon the Ministries m the 

Provinces to tender their resignations. This they did. The 

result was that only the Punjab, Sind and Bengal Ministries, 
where the Congress was in a minority, continued to function 
as before The Governors declared the breakdown of the 
constitutional machinery in the other Provinces under section 
95 and assumed to themselves all powers of administration 

and legislation except those of the judiciary. 

The League Stand. The Congress called upon the British 
people to recognize the right of Indians to frame their o\vn 
Constitution and considered that the Constituent Assemblv 

elected on the basis of universal adult suffrage could alone 

solve the constitutional problem. The League did not )oin 
Congress in its demand for immediate recognition of Indian 
independence and opposed the Congress demand for the for- 
mation of a Constituent Assembly. It insisted that any cons- 
titutional advance must be made only in consultation with 
it and with its approval. The Muslim League was bitterly 
opposed to the Congress and on Decenaber 22, cele- 

brated a ‘Day of Deliverance’ on relinquishment of office by 
the Congress. 

Augu 9 t Declaration (1940) 

Meanwhile, Germany was winning rapid successes and 
the Allies were suffering heavy reverses. Even in such a 
situation the Congress did not embarrass the Government ot 
India. Mahatma Gandhi said, “We do not seek our inde- 
pendence out of Britain’s ruin”. Jawaharlal Nehru dso 

said, ‘‘England’s difficulty is not India’s ojaportunity . ine 

Con*gress was prepared to lend its co-operation to the Govern- 

• IndianAnnual Register, 1959, Volume B, pp. 586. 
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ment of India on the terms that there should be an imme- 
diate declaration of India’s independence and that a National 
Government be formed at the centre. 

The British Government did not respond favourably to 
the offer of the Congress. Lord Linlithgow made a declara- 
tion of policy with the approval of the British Government 
on August 8, 1940. It stressed three points. The first, that 
the British Government would assent^ after the conclusion 
of the war, to the setting up, with the least possible delay, 
of a body representative of the “principal elements in India’s 
national life” in order to devise the framework of a Consti- 
tution The second was that such a constitution would be 
framed with the consent of the minorities. The third was 
that it was prepared to e::pand the Viceroy’s Executive Coun- 
cil by the inclusion of additional nominated Indians and that 
a War Advisory Council composed of the representatives of 
Indian States and other Indians would be formed to assist in 
the successful prosecution of the war. 

Criticism. The above Declaration was a matter of great 
constitutional significance. In it, the British Government for 
the first time rccogni2cd the right of Indians to frame their 
t)wn constitution, thus abrogating the main principles of 
British rule embodied in the Government of India Acts of 
1919 and 1955. However, such a declaration was hedged in 
by so many restrictions that it could never be implemented. 
The declaration was only a move to associate Indians more 
closely with the war effort. It provided for their inclusion 
in the Governor-General’s Council without bringing about 
any change in the structure of the Central Government of 
India. The TAecutive Council of the Governor-General was 
reconstituted but it was not truly representative of the 
various political parties of the country. As such, the princi- 
pal political parries rejected the August offer. Mahatma 
Gandhi disapproving of the August proposals wTote that *thcy 
had widenea the gulf between India, as represented by the 
Congress, and England’. To register amoral protest against 
them Mahatma Gandhi launched the individual Civil Disobe- 
dience campaign. 

The Cripps Offer and its Background 

The British Government did not try to reach an agree- 
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r w,*„r i- 

ment under wmcn Empire*. But on December 7, 

Burma, and othe p^ u<» Crates air base bv a 

s 3 er auLllTpe«rHarbour a n- " 'frv 

CStplicitiy^declared th« the 

diplomatic ^^:^d^an peoplerrc^^^^^^^^ effec- 

settlement to enable the I pR j. 1042 Singapore 

sur^rentod^to^ Japanese and on March 8 , 1942* Rangoon 
ijkr* fc-ll into their hands. 

also tell into rnc Churchill had to announce on 

In this Cabinet’s unanimous decision to 

^:fsir”;af d Cripps cm ajccia, -,l",t^and‘'.o 

TA, Crim Proposah. The Cripps scheme may be divid- 

Ihe dealing with the constitutional 

\"o*f Ind^a^^aftcr the war, and the second dealing with the 

Kiel nedod In regard to the post-war period, it proposed 
interim p c Constituent Assembly with representatives 

ofBd'tisMnSia^and the Indian States for framing the future 
fion of India The British Government agreed to 

accept such proportional representation by 

‘u tfr HouVe of tTc ProvincFal Legislatures and was to 

the Lower Hous^^oj^th^ number ^f members nt the 

be about o ‘ provided that the State and the Pro- 

latter. 1 h P P ^^rj.pt the Constitution framed by the 

Smenf Assembly wLld enioy the ^^ght to out ot 

*R.' Palme Dutr, India Tcilay, p. 5^°- 
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the British Government and secure the status of a Dominion, 
Similarly, the native States would have the right to join the 
Union or not. 

For the interim period, Mr. Cripps proposed the recons- 
titution of the Executive Council to include in it leaders of 
the principal parties in India. With the exception of defence, 
all powers ot government were to be transferred to the 
‘Council.* India was to be represented on the British War 
Council and was to participate in the counsels of the Com- 
monwealth and the United Nations as an equal partner. 

Criticism. The Cripps Proposals were not acceptable to 
the main political parties of India. Mahatma Gandhi describ- 
ed them as a post-dated cheque. 

The Congress. The Congress leaders rejected the scheme 
for two reasons. They criticised the interim scheme of the 
expanded Executive Council because it was to have no con- 
trol over defence and could not function as a national Cabi- 
net, without external interference. As regards the long-term 
proposals, the Congress held the view that the scheme com- 
pletely ignored the ninety million people in the Indian States, 
who were given no voice in the framing of the Constitution. 
Moreover, the ‘novel principle of non-accession was a severe 
blow to the conception of Indian unity.* It would result in 
the Balkanisation of India. 

The Mt/sJim heague. The attitude of the Muslim League 
was just the opposite of the Congress. It held that though 
the proposals envisaged the possibility of more than one 
Union in India, they did not concede the principle of the di- 
vision of India on communal lines, and that in the Constitu- 
ent Assembly, as provided for in the proposals, the Muslims 
would be in a minority of 25 per cent. The Muslims also 
could not participate in a constitution-making body which 
was not elected by separate electorates and in which the deci- 
sions were to be taken by a bare majority. 

The Hifid/i Mabasabha. The Mahasabha rejected the 
scheme mainly because it allowed some Provinces to stay out 
of the Union. It observed, “India is one and indivisible. The 
Mahasabha cannot be true to itself and to the best interests 
of Hindustan if it is party to any proposal which involves the 
poU^cal partition of India in any shape or form.** 
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The Depressed Classes. The Depressed Classes denounced 
the scheme^or its failure to provide the necessary safeguard 

“ The Cripps Mission^ 

Ins " fch^ha ‘hrS Govejn^^^^^^ 

ween Sir Stafford Crips and Indian leade s^^uere abmp^iy 
brought to an end for reasons w ^ vetoed further 

mystery. It was ^ . [ j' .*Ctipps went because he 

of the Cripps Proposals has b proposals embodied 

different items palatable to d of Dominion Status, the 

there was the P^^'^ble which spoke oJDomm 

Westminster Act, and the ri„ declare for secession 

Constituent Assembly and >« rhere was the 

even at the outset. To *he Mu 1 m League^^^^^^^^^^ 

highly <:°'"f°“‘"g P^°';heTndian Union. ^ The Princes were 
right not to accede ^ the Union; they were 

not only left free to join or not ® ^ to the Cons- 

also given the sole right to severely left 

Utuent Assembly. Pcopl chattels, which ordma- 

alone, not even treated as g rnasters It did not take 

rily at any rate to see through the British 

long for the '^°*']t^J^°^ention to part with power on its 

a moment willing to accept. 

The Quit India Movement j milf het- 

Thelailure of the Cripps Mission widened^ the, gulf ^ t 

ween the Congress and the power. Mahatma 

vernment was in no mood to Articles pub- 

” prTrsyh’ r.v. c,p,»i.. .. .... 
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views about the urgent need of British withdrawal from India. 
These ideas later crj’stallised into the ‘Quit India’ demand. 
Mahatma Gandhi urged that the British rule in India must 
end immediately. This would put the Allied cause on a 
completely moral basis. 


The Resolution. The Working Committee at Wardha 
passed a resolution on July 14, 1942, expressing the subs- 
tance of Mahatma Gandhi’s ideas. The resolution stated, 
“The abortive Cripps Proposals showed in the clearest pos- 
sible manner that there was no change in the British attitude 
towards India and that the British hold on India was in no 
way to be relaxed. This frustration has resulted in a rapid 
and widespread increase of ill-will against Britain and a grow- 
ing satisfaction at the success of Japanese arms The 

Congress would change the present ill-will against Britain 
into good-will and make India a willing partner in a joint 
enterprise of securing freedom for the nations and peoples 

of the world This is only possible if India feels the glow 

of freedom...,,, 7 hc Congress representatives have tried their 
utmost to bring about a solution of the communal tangle. 
But this has been made impossible by the presence of the 
lurcign power whose long record has been to pursue relent- 
It^ssly the policy of divide and rule. Only after the ending 
of foreign domination and intervention can the present 
unreality give place to reality, and the people of India, 
belonging to all groups and parties, face India’s problems 
and solve them on a mutually agreed basis ” 


The resolution continued : “In making the proposals 
for the withdrawal of British rule from India the Congress 
has no desire whatsoever to embarrass Great Britain or the 

Allied Powers in their prosecution of war The Congress 

is, therefore, agreeable to the stationing of the armed forces 
of the Allies in India, should they so desire, in order to ward 
ofT and resist Japanese or other aggression, and to protect 

and help China Should, however, this appeal fail, the 

Congress cannot view without the gravest apprehension the 
continuation of the present state of affairs The Con- 

gress will then be reluctantly compelled to utilise all the non- 
violent strength it might have gathered since 1920 Such 
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a widespread struggle would inevitably be under the leader- 
ship of Gandhi] i”. 

The A. I. C. C. met at Bombay on August 8, 1942, and 

endorsed and approved the above-mentioned resoluuon ot 
the Working Committee. It passed a resolution calling tor 
the immediate recognition of India’s independence and the 
end of British rule. The resolution suggested the formation 
of a Provisional Government, “a composite Government re- 
presentative of all the important sections 0/ people in India 
whose primary function would be -to defend India with aU 
the armed as well as the non-violent torces at its command . 
The Provisional Government would also provide a scheme 

for the setting up of a Constituent Assembly which would 

draft a federal constitution with “the largest measure ot au- 
tonomy for the federating units and with residuary powers 
«st^g^n these units” The A, I. C. C. re.terated that .f the 
governments failed to take steps to satisfy the national de- 
mand, the people of India under the leadership of Maha ma 
Gandhi would launch a mass struggle of a non-violent 


character. 

The Movemeut. The Congress was in no hurry to inaugu- 
rate the Civil Disobedience Movement before fully exploring 
the last chance of a peaceful and friendly settlement by talks 
with the Viceroy and, if necessary, by addressing China and 
America and other Allied Nations. The Government, how- 
ever gave the Congress no time and early on August 9, 1942, 
arrested Mahatma Gandhi and other top-ranking leaders of 
the Congress. It resorted to a policy of ruthless reprcpion 
and declared Congress Committees unlawful associations. 
The arrest of all-India, Provincial, District and Taluka leaders 
of the Congress left the people without any guidance. Ihe 
masses became wild with rage and maddened with fury. They 
began to damage railway stations, destroy cables, cut tele- 
graph wires, and set fire to Government buildings. For three 
years destruction went on apace.- About 250 railway stations 
and 500 post offices were destroyed. The Government sup- 
pressed these disorders with an iron hand. It employed Brcn- 
guns for shooting unarmed mobs and even resorted to 
bombing from the air. According to official estimates, more 
than 60,000 persons were arrested, 18.000 detained without 
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trial, 940 killed, and 1630 injured through police or military 
firing during the last five months of 1942. It might be men- 
tioned here that the 1942 rebellion was not pre-planned. It 
was a spontaneous revolutionary upsurge of the people 
who wanted to see the end of foreign rule in India. 

Mahatma Gandhi's Epic Fast 

The Viceroy held Mahatma Gandhi and the Congress 
responsible for mass violence. Mahatma Gandhi disclaimed 
any sabotage that followed his arrest. He undertook a 21 
days’ fast to declare his faith in non-violence and to urge the 
Government to revise its policy in regard to India. Over 
this decision of Gandhiji, the whole country became appre- 
hensive because at the advanced age of 74 he could not be 
expected to come out unscathed from his great self-imposed 
ordeal. Still, he was able to come out safe and sound from 
the great ordeal. The Government did not release Gandhiji 
during the period of his fast, and three Indian members of 
the Governor-General’s Executive Council resigned their 
seats in protest. During his detention Mahatma Gandhi 
suffered two bereavements in the deaths of his trusted Private 
Secretary, Shri Mahadev Desai, and his devoted wife, Shri- 
mati Kasturba. In April 1944, Mahatma Gandhi fell seriously 
ill and in May 1944 he was released unconditionally. 

Indian National Army 

The period which followed the curbing of the great re- 
volt of 1942 was one of political inactivity and despair. A 
glorious chapter was being written, however, in the annals of 
history by the heroic exploits of the Indian National Army 
organized under the guidance of Netaji Subhas Chandra 
Bose, who had escaped from India in 1941. The latter col- 
lected an army of Indian prisoners in South East Asia and 
proclaimed the formation of the Azad Hind Government on 
October 21, 1945. Netaji fought against the British forces 
in Burma and his aim was to enter India with the Liberation 
Army to drive out the pritish. In 1943, Netaji along with 
soldiers advanced towards India, but unfortunately, due to 
lack of equipment, he had to surrender after fall of Japan. 
1 'he I. N. A. prisoners were tried in India for sedition and 
many of them in spite of the powerful defence put up by the 
Congress were sentenced to long terms of imprisonment. 
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Ra|aji Formula 

After his release Mahatma Gacdhi continued his efforts 
at resolving the political deadlock in the counti^\ He wrote 
a letter to Lord Wavell in which he assured him that Cong- 
ress leaders were friends of Britain and that he should be per- 
mitted to meet the members of the Working Committee in 
detention. Lord Wavell replied that negotiations with the 
Government could be made only on the withdrawal by the 
Congress of the ‘Quit India’ demand and on the abandonment 
of the policy of non-cooperation. Mahatma Gandhi was un- 
able to comply with this demand without consulting the 
Congress Working Committee. The political deadlock, there- 
fore, continued. An effort was, however, made by Rajaji 
to solve the communal problem on the basis of a virtual 
agreement on the principle of Pakistan. The formula 
evolved by Rajaji which had the support of Mahatma Gandhi 
was forwarded to Mr. Mohammad Ali Jinnah. It read as 
follows : 

“After the termination of the war, a Commission shall 
be appointed for demarcating contiguous districts in the 
north-west and east of India, wherein the Muslim population 
is in absolute majority. In the areas thus demarcated, a ple- 
biscite of ali the inhabitants held on the basis of adult suffrage- 
or other practicable franchise shall ultimately decide the issue 
of separation from Hindustan. If the majority decided in fa- 
vour of forming a Sovereign State separate from Hindustan,, 
such decision shall be given effect to, without prejudice to the 
right of districts on the border to choose to join either State.” 

The scheme of Rajaji was rejected by Mr. Jinnah who 
would not allow the non-Muslim majority areas to exercise 
their vote in deciding the issue of a separate state for 
Muslims. 

The Wavell Plan and the Simla Conference 

On June 14, 1945, Mr. Leopold S. Amery, the then Sec- 
retary of State for India, made a statement in the House of 
Commons, staring that the responsibility of working out the 
new constitutional system rested on Indians themselves. He 
added that the offer of 1942 (Cripps proposals) still stood, 
but the British Government was prepared to establish a pro- 
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visional National Government in the interim period if the 
Indian parties were prepared to co-operate in the succesiful 
prosecution of war against Japan. 

Lord Wavell sent out invitations to leaders at the Centre 
and in the Provinces to hold negotiations for the proposed 
expansion of his Executive Council. The proposal was to 
reconstitute the Executive Council so as to make it representa- 
tive of the main political parties in the countrv. It was sug- 
gested that the Council would be entirely Indian in composi- 
tion except for the Viceroy and the Commander-in-Chicf. 
Equal representation was to be given to Caste Hindus and 
Muslims on the Executive Council. The latter was to be res- 
ponsible not to the Legislature but to the Viceroy. The 
appointment of the Councillors was to be made by the Vice- 
roy in his discretion out of the list of names submitted by the 
leaders of the different political parties. Such an arrangement 
was to be made without prejudice to the issues involved in 
a long-term arrangement. 

Simla Conference. To discuss the Wavell proposals 21 
leading politicians including Mahatma Gandhi and Mr. Jin- 
nah met at Simla on June 25, 1945. The negotiations broke 
down owing to disagreement between the main parties re- 
garding the composition of the Council. The Muslim League 
rejected the Viceroy’s proposals regarding the composition 
of the Council. Mr. Jinnah contested the right of the Cong- 
ress to nominate a Nationalist Muslim in the Cabinet. The 
Congress sacrificed its principles by agreeing to parity of re- 
presentation embodied in the Wavell offer. Under this propo- 
posal, Hindus with 70 per cent of population strength were 
to be equated to Muslims who constituted less than 22 per 
cent of the population of India. 

The Congress President requested the Viceroy to go 
ahead with the formation of the Coalition Cabinet in spite of 
League intransigence, but Lord Wavell declined to do so. 
This attitude of the Viceroy amounted to placing a veto in 
the hands of the Muslim League over the political progress 
of the country. 

Partitios And Independence 

The demand for partition or a separate homeland for 
Muslims was the logical result of the policy of separatism 
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pursued by the Muslim League and the policy of ‘divide et 
impera* followed by the Britishers. In order to understand 
properly the causes that led to the Partition of India, it will be 
necessary to trace the growth of communalism and of separa- 
tism in the country. 

Factors in the Growth of Communalism 

The communal problem in India was the result of the 
interaction between two factors, the rise of Indian nationa- 
lism on the one hand, and the desire of British Imperialism 
to coun eract it on the other. In order to checkmate Indian 
nationalism, the British Government counterpoised one 
community against another and thus produced the monster 
of communalism. This monster was, however, not created 
out of a void. The Britishers exploited the alreadv existing 
differences between the two major communities and by pre- 
tending to play the role of impartial arbitrators in ad)ustmg 
and satisfying their condicting claims to a share m political 
power actually accentuated the differences between them. 

Divide aud Kule. Divide and rule has been the corner- 
stone of British administration. In the beginning, the British 
created a division between British India and Native In^a 
Within British India they created a division ^ 

and Muslims. The Revolt of 1857 had clearly 
to the Britishers that if the Indians remained united Briti^^^^^ 

authority in India would be 

Revolt the Muslims looked upon the Britishers v/ith ^^trust. 
They held aloof from them and did not take advantage 
liberal education offered by the British Government. Th 
latter leaned more and more on Hindu support ^nd kep 
the Muslims out of the services. Another step taken y 
the British to drive a wedge between the ma)or communi- 
ties was the new method of the reorganisation of the Indian 
Army. Before 1857 there was no division in the Army on 
the basis of caste, or clan and the various members 
army had developed a high degree of unity. The Britishers 
destroyed this sentiment of unity by reorganizing tne army 

on a class basis. 

BrUish Hostility to Hindus after iS 8 j. As a result of the 
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exclusion of Muslims from the army and the services, the 
Hindus won a lead over the Muslims. English education 
brought the Hindus in contact with liberal ideas of demo- 
cracy and freedom and inspired them with a spirit of na- 
tional consciousness. The Indian National Congress though 
established under British patronage became highly critical 
of Government policies. The organized collective stand 
represented by the Congress constituted a new challenge to 
the British Government. In order to counteract the dis- 
turbing tendency, the Government felt it necessary to draw 
the Muslims under its protecting wings. The British Prin- 
cipals of M. A. O. College at Aligarh managed to create a 
gulf between the Hindus and the Muslims. Mr. Beck, the 
first English Principal of the Aligarh College, tried hard to 
wean Sir Syed awav from nationalism and he succeeded in 
his objective. He freely mixed with Muslims and became 
popular with them. He got editorial control of the Institute 
Gazette and wrote articles against Bengalis. He also orga- 
nized Anglo-Muslim Defence Association to oppose the 
Indian National Congress. Sir Syed under the influence of 
Mr. Beck decided to keep aloof from the Congress. 

Tbe Communal Jiketorntes. Lord Curzon’s rule had prov- 
ed highly reactionary. He had complete distrust of Indian 
nationalism and he trod upon the nationalist aspiration of 
young India with impunity. His first act was to reduce the 
autonomy of the Calcutta Corporation and to officialise the 
control of the Calcutta University. The most foolish act 
of his viccrovalty was the partition of Bengal which was 
done with the avowed purpose of destroying the solidarity 
of Bengali nationalism and of driving a wedge between the 
Hindus and Muslims of Bengal.# 

The partition sent a wave of resentment throughout 
Bengal. To counteract the rising tempo of nationalism Lord 
Minto at the instance of Principal Archibald of the Aligarh 

*In the words of Sir Henry Cotton, “The object of the measure 
was to shatter the unity and to disintegrate the feelings of solidarin- 
in the province. It was no administrative reason that lay at the root 
of this scheme. It was part and parcel of Lord Curzon’s policy to 
enfeeble the growing power, and destroy the political tendencies of a 
patriotic spirit. 
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College thought of a proposal to serve as a possible counter- 
poise to the Congress. He received on October i, 1906 a 
deputation of Muslims headed by the Aga Khan, with a de- 
mand for separate representation and weightage for the Mus- 
lims in the services and legislatures. He conceded this de- 
mand immediately, much against the wishes of Lord Morley 
who had suggested earlier the plan of mixed or composite 
electoral colleges, in which Mohammedans and Hindus were 
to pool their votes on the basis of the principle of propor- 
tional representation. The principle of separate electorates 
with reservation of seats was adopted in the Act of 1909 and 
it ultimately led to the partition of the country*. 

hirth oj the Muslim League. Encouraged by the success 
of the deputation, the All-India Muslim League was formed 
in 1906 ‘to keep the Muslim intelligentsia and middle classes 
away from the dangerous politics into which the Indian Na- 
tional Congress was then embarking.* 

The Indian National Congress itself was to blame for 
accepting the principle of weightage with separate electorates 
for Muslims under the Lucknow Pact, signed in 1916 by the 
Congress and the League. 

The British Government went a step further by extend- 
ing of separate representation for Muslims not only in Pro- 
vinces where they were in a minority but also where they 
were in a majority. 

Communal Award. The scheme of communal electorates 
was given greater impetus by the Communal Award of Ram- 
say Macdonald which became the basis of representation in 
the legislatures created by the Act of 1955. The Award threw 
overboard the Lucknow Pact which had granted weightage 
to Muslims where they were in a minority and gave them a 
statutory majority, weightage and also separate electorates 

* In Lady Mintons Diary is an extract from a letter written to 
Lord Minto which runs as follows : 

“A very big thing has happened today, a work of statesmanship 
that will affect India and Indian history for many a long year. It is 
fiothing less than the pulling back of sixty-two millions of people from 
joining the ranks of the seditious opposition.”— Lady Minto Diary 
pp. 47-48. 
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even where they were in a majority. The object of the Award 
was primarily to widen the gulf between the two commu- 
nities. 

Failure of the Congress to form Coalition Ministries with the 
League in 19 Another factor which further estranged re- 
lations between the Hindus and the Muslims was the failure 
on the part of the Congress where it was in a majority to 
form coalition Ministries with the Muslim League. Mr. 
Jinnah expressed a desire for co-operation with the Congress 
on the basis of a genuine coalition. The Congress said that 
it was not prepared to include Muslim League members in 
Ministries, unless they ceased to function as a separate group 
and became part and parcel of the Congress patty. The 
League felt discomfited by this attitude and exclusion from 
office. This widened the gulf between the two communities. 
Mr. Jinnah criticised the Congress, saying, *‘The present 
leadership of the Congress is responsible for alienating the 
Mussalmans of India more and more by pursuing a policy 
which is exclusively Hindu, and since they have formed 
governments in six provinces where they arc in majority, they 
have by their words, deeds and programme shown that Mus- 
salmans cannot expect any justice or fairplay at their hands.” 

Congress ^^ass Contact Movement. Another factor which 
intensified the alienation of the Muslim League was the ‘Mass 
Contact* movement launched by the Congress under the 
leadership of Pandit Jawaharlal Nehru. Pandit Nehru want- 
ed through this movement to bring the Muslims into the 
Congress fold. Mr. Jinnah considered such a move as a 
threat to the existence of the League. In order to attract 
Muslims to its fold the League raised the bogey of ‘Islam in 
danger’ and characterised the Congress as a party of Hindus 
which would tyrannize the Muslims. The League also worked 
up emotional feelings of the Muslims against the Hindus. 
It complained that ^iusUms in various Congress Ministries 
had been unjustly treated by the Government and they had 
suffered greatly from Hindu tyranny. The Congress offered 
to have these charges investigated impartially but the League] 
preferred to seek redress from the Viceroy. It did not care 
to ascertain the genuineness of the charges but exploited them! 
to rouse communal fury against the Hindus. Such commu** 

I 
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nal propaganda resulted in immense popularity for the Mus- 
lim League and the desertion of Muslim members from the 
Congress. This tendency continued until the Muslims 
started demanding a separate state for themselves from 
1957 onwards. 

History of the Muslim League Demand for Pakistan 

The origin of the demand for Pakistan can be traced 
back to Sri Muhammad Iqbal, the great Muslim poet. In 
his presidential address to the Muslim League in 1930, he 
said, “I would like to seethe Punjab, North-West Frontier 
Province, Sind and Baluchistan amalgamated into a single 
state. Self-government within the British Empire, the for- 
mation of a consolidated North-West Indian Muslim state 
appears to me to be the final destiny of the Muslims at least 

of North-West India.” 

Early in 1933, a similar plan for the formation of Pakis- 
tan was suggested by a Muslim undergraduate, Rahamat All, 
at Cambridge. His scheme was received coldly by Zafarullah 
Khan who dismissed it as ‘chimerical and impracticable.’ The 
same scheme, however, received attention in 1938 by the Sind 
Provincial Muslim League Conference. 

The hahore Session. On Match 23, 1940, the All-India 
Muslim League at its Lahore session formulated its demand 
for Pakistan in these words, “It is the considered view of 
this session of the All-India Muslim League that no constitu- 
tional scheme would be workable in this country or accept- 
able to Muslims unless it is designed on the following basic 
principle, that geographically contiguous units are de- 
marcated into regions which should be constituted, with such 

territorial readjustments as may be necessary, that the areas 
in which the Muslims are numerically in majority, as in the 
north-western and eastern zones of India, should be grouped 
to constitute independent states in which the constituent umts 
shall be autonomous and sovereign. 

“That adequate, effective and mandatory safeguards 
should be specifically provided in the Constitution tor 
minorities in these units and in these regions for the pro- 
tection of their religious, cultural economic, po itical, 
administrative and other rights and interests in consultation 


198 DEVELOPMENT 6c WORKING OF INDIAN CONSTITUTION 

with them, and in other parts of India where the Mussalmans 
are in a minority, adequate, effective and mandatory safe- 
guards shall be specifically provided in the constitution for 
them and other minorities for the protection of their religious, 
cultural, economic, political, administrative and other rights 
and interests in consultation with them.** 

The resolution authorized the League Working Com- 
mittee to draw up a Constitution based on the above prin- 
ciples. The respective Muslim Zones were to be vested vdth 
all powers including defence, external affairs, communica- 
tions, customs and other subjects necessary for the purpose. 

Mr. Jinnah stated that Pakistan would comprise the . 
existing provinces of the North-West Frontier Provnice, 
Baluchistan, Sind and the Punjab in the north-west, and 
Assam and Bengal in the east. 

The Tm-Nation Theory. The Muslim demand for Pakis- 
tan was based on the two-nation theory. While presiding 
over the Muslim League session in Lahore in 194 < 5 , Mr. 
Jinnah said, **Islam and Hinduism are not religions in the 
strict sense of the term, but arc, in fact, different and distinct 
social orders, and it is a dream that the Hindus and Muslims 
can ever evolve a common nationality, and this misconcep- 
tion of one nation has gone far beyond the limits and is the 
cause of most of our troubles and will lead India to destruc- 
tion if we fail to revise our notions in time. The Hindus 
and Muslims belong to two different religions, philosophies 
social customs, literatures. They neither intermarry nor 
interdine, and, indeed, they belong to two different civili- 
zations which are based mainly on conflicting ideas and 
conceptions. Their concepts of life are different. It is 
quite clear that Hindus and Mussalmans derive their inspi- 
ration from different sources of history. They have different 
epics, different heroes, and different episodes. Very often 
the hero of one is the foe of the other, and, likewise, their 
victories and defeats overlap. To yoke together two such 
nations under a single State, one as a numerical minority and 
the other as a majority, must lead to growing discontent 
and final destruction of any fabric that may be so built up 
for the government of such a State.” 
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The Muslim League, therefore, demanded partition^! 
India in recognition of the Muslims’ right of self-determina- 
tion. In their ‘home land’ they wanted freedom to decide 
their own affairs as an independent nation without interfer- 
ence by any outside authority . They were, however, pre- 
pared to provide constimtional safeguards for minorities on 
the basis of reciprocity. They were also prepared to nego- 
tiate a treaty of alliance with Hindustan as a tree and inde- 
pendent State on specific matters. 

HhiJu hUhasabha's Views on Two-hation Tbeoij. The 

Hindu Mahasabha, although a great opponeritof the League s 
demand for Pakistan, recogtiiaed the Indian Muslims as 
a nation. Veer Savarkar presiding over the Hindu Maha- 
sabha session held at Ahmedabad in 1957 declared, India 
can not be assumed today to be a Unitarian and homogene- 
ous nation but on the contrary there are two nations in the 
main the Hindus and the Muslims. Sav^kar, Lover er, 
would not recognize the Muslim’s demand for a Muslim 
homeland. India was the exclusive homeland of ‘he Hindus. 
Muslims were treated as alien residents having full protec- 
tion from the State but having no tights of citizenship. 

Dr. Ambedkar’s View. Dr. B. R. Ambedkar held the 

view that the Muslims were not merely a ^ 

nation and had a tight to demand separation. He held the 

view that the predominantly Muslim areas conld be set up as 
independent Muslim States. The areas could be made homo- 

ceneous with transfer of populat^n. 

® Weahiess oj the Two-Nation Theory. Nationality constim- 
tes and impli« essentially a spiritual senUment of unity. 
Many factors such as geographical, racial, common Hn^ge 
common culture, common history traditions pt°t"°te 

national feelings. Religion is also one of the foster 

ing this unity but it is not the sole f»«or. Hindus and 
M^lims do not differ in large measure in tl«ir racial affdu 
tions. Most of the Muslims m India are descendants of Hindu 

converts to Islam. Mere change in religion .^o-called 
about a change in their nationality. In spi e 

differences between Hindus and Muslims rommuni 

Jinnah, there is no denying the fact that the two 
ties have lived together side by side for centuries and 
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influenced each other in several ways. Mahatma Gandhi 
and other Congress leaders rejected the Muslim League’s 
theory that religion was the determinant of a nation. Gandh- 
ji remarked: “The two-nation theory is an untruth. The 
vast majority of Muslims of India are converts to Islam or 
are descendants of converts. A Bengali Muslim speaks the 
same tongue that a Bengali Hindu does, eats the same food, 
has the same amusements as his Hindu neighbour. They 

dress alike The Hindu law of inheritance governs many 

Muslim groups Hindus and Muslims of India are not 

two nations. Those whom God made one, man will never 
be able to divide*. 

Problem of Katioual Minorities. The tw’o-nation theory 
completely ignores the problem of national minorities that 
will exist in the two States of Hindustan and Pakistan. ‘Both 
the States will be cursed with a well-knit minority of doubt- 
ful loyalty to the State.f The Muslim State would look upon 
the Hindu minorities with suspicion and the Hindu State 
would distrust its Muslim nationals. The problem of na- 
tional minorities in the two States will embitter the rela- 
tions between the tw^o States. 

Mono-Kational State versus Multi-National States. The 
tendency in the world today is towards larger federations 
instead of small national states. If India were split up into 
a number of States formed on the basis of national groups, 
such States would be very weak. They could only exist as 
satellites of larger nations. The existence of multi-national 
States like Soviet Russia and Switzerland goes to prove that 
small nationalities can co-exist peacefully under the federal 
form of government without sacrificing the autonomy of 
the cultural groups. 

Opposition to Pakistan Demand. The demand for Pakis- 
(T-n was vehemently opposed not only by the Indian National 
C ongress and the liberals but also by nationalist Muslims, 
'r-ie Jamiat-e-Ulema-e-Hind strongly criticised the demand 
for partition and asserted that every Muslim from the na- 
tional point of view was an Indian. The other Muslim 
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organisations, such as, Majlis-e-Ahrar-e-Hind 

KWmatgars of N.W.F.P., the nationalist 

istan and the Motnins and the Shias, bitterly criticised 

Pakistan scheme. The opposition to 

Ld innocent Muslims were swayed by 

paganda of the Muslim League. Second v, > » ^ii„, unity 
ues frustrated all attemps at securing Hmdu-Muslim unity. 

i-Ss S|s “r 

nf Destiny, published in 193 wrote . u ; nr ^ 

a strong, ^ted Indm thstt tn'ghc 

“tr.rs^sE'r x”".t ■" 

M»r.“;7L*d o,>dv i. 

E Srof=Sn‘lt pS. 3..J5doTS.t 

Indian Province. , j .t .. 

Many British statesmen and writers also 

the creation of Pakistan, ^^j^fea/lliich 

would resolve that complex of pride ^nd tea . , 

the chief cause of widening the ^ \vould minister 

...Id .Bf"7 *5 ~C' "“to 'l4“ so. toi : n,in..- 

S^Xtgl 'siS «,l . ~io.«; » 3;" ~t.s 

;;l StiiSStd^n ■ nS. “on V .l.~K,,. 

♦Coatman, Years of Destiny, pp. 25^-51- 
lAnsati. Pakistan^The Problem of India, pp. 4 - 7 - 
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entitled to its national independence in its national home- 
land/ Moreover, Partition would give Muslims a pride 
■of place in the world. ‘They would stand side by side with 
the Muslim States of the Middle East. If they submit to the 
Hindu majority in an isolated India, they would be doomed 
to the fate of minorities in Europe. 

(2) Secondly, Partition would solve the minority prob- 
lem throughout India. Minorities would enjoy the same 
rights in each State on the basis of reciprocity. Majorities 
will discharge their responsibility of creating a sense of secu- 
rity among minorities. 

(5) Thirdly, Partition would ease the problem of 
■defence for India. *The North-West Frontier will lose all 
importance once a Muslim state is established in the North- 
West. The tribesmen and the people beyond the frontier 
.are all Muslims. They will lose all religious and political 
fervour for Jehad against non-Muslims once they find 

that they had to reckon with their brothers in Islam 

^loreovcr, the position could be stabilised by concluding 
non-aggression treaties.* 

(4) Fourthly, ‘in an undivided India, when military 
organization is in Indian and mainly Hindu hands, the pro- 
portion of Muslims in the Indian army is bound to be re- 
duced.... It would strengthen the consciousness of in- 

feriority in Muslim minds and would make them less able to 
resist the moral pressure of Hinduism.* 

(5) Fifthly, ‘ by Partition and only by Partition, Indian 
Muslims can acquire the power of economic self-determina- 
tion.’ Hindu-Muslim antagonism has always had its eco- 
nomic side, and one of the reasons why Muslims feared 
Hindu Raj was that it would give Hindus economic power 
of dominating the Muslims in all parts of India. 

‘Criticism of the Pakistan Demand 

The above arguments put forth by Prof. Coupland in 
defence of Pakistan have been ably answered by Dr. Raien- 
dra Prasad in his book, ‘India Divided.* 

Replying to the first charge, Dr. Prasad says that back- 
wardness of Muslims was the result of British rule and could 

not be attributed in any sense to the Hindus or other non 
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Muslims’ abuse of political power. No doubt 
created antagonism between Hindus and Muslims as 1 sui 

■ their policy of ‘divide and rule.’ 

Secondly, the creation of two new Muslim States out 
of India would by no means solve the problem of minorities 
in either State. The expedient of exchange of population 
between the Muslim and non-Muslim zones has been ruled 

out as impracticable both on financial and human grounds. 

The non-Muslim minorities in Muslim zones would be 25 o 
58% in the North Western zone and 31 to 48% 

Lne as against i3-aa%and 10.75% of Mus ,ms ‘wo 

Non-Muslim zones. The creation of independent States 
■would not solve the minority problem ; on the other hand, 
it would make it difficult of solution. Minorities vt ill be- 
come suspect in ‘he eyes of the independent States and 

would become a source of friction between the two States. 

The establishment of Pakistan would neither ease the 
problem of defence of the North-West or Eastern Frontier 
of India. During Muslim rule in India, Muslims from o 

side attacked Muslims in India and Muslim rulers in India 

had effectively to guard the frontiers against external attack, 
Aeain the problem of defence of the frontiers of India would 
bicome diLult because of the concentration of Muslitns on 

the frontier actuated by religious and political 

lehad against non-Muslims in India. Partition would in- 
volve huge expenditure on the part of the 
maintain defence against aggressors from outside India and 
also between Muslims and Non-Muslim States. 

Lastly it may be pointed out that economic superiority 

of the Hindus was in no way due to their political power. 

The Hindus had risen in industry by dint of their ability and 
enterprise. The Muslims, on the other hand, e^oyed poll 1- 

cal patronage of the British and remained m office mPak.s 
tan provinces for at least eight years continuously before 

Partition. 

Cabinet Mission and After 

In August 1945. the Labour Government came to power 
in England with Mr. Attlee as Prime Minister. . 

realized the urgency of the solution of the constitutional 
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deadlock in India, It sent a Parliamentary Delegation to 
India ‘to collect first-hand impressions about the political 
situation in the country. On return to England, the Delega- 
tion impressed upon the Government the need for taking 
immediate steps to quit India. On February 19, 1946, the 
British Government made an important announcement about 
their decision to send a special Cabinet Mission to India 
consisting of Lord Pethic Lawrence, (Secretary of State for 
India), Sir Stafford Cripps, (President of the Board of Trade) 
and Mr. A. V. Alexander (First Lord of the Admiralty) to 
negotiate with prominent Indian political leaders atout 
setting up a Constituent Assembly and establishing an Exe- 
cutive Council having the support of the main political 
patties. Mr. Attlee, on March 15, 1946, declared in the 
House of Commons that the ‘British Government were 
mindful of the rights of the minorities but they could not 
allow a minority to place permanent veto on the advance of 
the majority.* This was a real turning point in the history 
of Indo-British relationship. For the first time, the British 
Government made a declaration of its determination to solve 
the Indian constitutional problem. 

The Cabinet Mission Plan, May 16, 1946 

The Cabinet Mission arrived in Karachi on March 25, 
1946. It remainc;] in India till June 29. The members of 
tlie Mission ma • the most strenuous efforts at bringing 
about a settlen'. nt among the Congress and the Muslim 
League, but there was no agreement among the two parties 
about the machinery for Constitution-making and the forma- 
tion of an interim Government. The League insisted on the 
creation of a sovereign State of Pakistan comprising the six 
north-eastern^ and north-western Provinces of India. The 
Congress desired the formation of a Federal form of govern- 
ment with a strong Centre. The Cabinet Mission, having 
failed in its efforts to effect an agreement between the parties, 
issued a long statement on May 16 containing proposals 
which they described as ‘recommendations" as distinguished 
from an award- The proposals outlined the establishment of 
the Constituent Assembly and its procedure regarding the 
governing principles of a future constitution. They also 
provided for the setting up of an Interim Government, 
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having the support of the major political parties to catty 

on the administration of British India until su^ time as a 
new Constitution can be brought into being . TheCabme 
Mission Plan was thus an attempt to meet half way the points 
of view of the Congress and the League. 

^ekction of Vokistan. The Mission rejected the Muslim 
League demand for Pakistan in terms of tts Lahore Resolu- 
tion It neither accepted the larger Pakistan of the s.x north- 
•western and north-eastern Provinces, nor a Pakistan 

to include the Muslim majoriry areas of these Provmces. 

The Mission belived that the setting^ pfl? 

^would not solve the communal problem , as even after P 
tion, substantial minorities belonging to the t-.vo communi- 
ties would remain in the two States. Moreov er, both States 
would suffer from serious administrative, econom c a 

military disadvantages. 

Union of India. The Plan proposed the 
Federal Union, consisting of British Indian Pros mces and 
Indian States. In order to allay the fears ^ Mushm 

League certain concessions were made to it. First!}, it v, as 

proposed to establish a weak Central Government empowered 
to administer Foreign Affairs, Defence and Communications 
and to raise the necessary finances for these Se'tond- 

ly to safeguard Muslim interests, it was provided tha any 
question tfising a major communal issue m the Legislature 
should require for its notification a majority of the represen- 
tatives present and voting of each of the two major commu- 
nities ad well as a majority of all the rnembers presen and 
voting’. Thirdly, the Plan proposed that Provmces should 
be fte^c to form groups with executives and legislatures, and 
each group could determine the Provincial subjects to be 

takenin co^mmon. The six Hindu “’ 

Bombay, C. P., U. P., Bihar and Orissa) would Gmup 
A The Muslim majority Provinces in the NortlvWest 
(The Punjab, the N. W. F. P., Sind) would form Gr^up 
B. Bengal and Assam would form Group C. 

Merwara^and Coorgas the Chief Commissioner s 
were to join Group A. But British Baluchistan was to join 
Group B. Fourthly, it was also laid down that a Provi 
coulcf by a majority of votes in the Legislative Assembly. 
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call for a reconsideration of the terms of the Constitution 
after an initial period of lo years and at lo-yearly intervals 
thereafter. 

Provision for Interim Government. Pending the completion 
of the work of constitution-making, the Cabinet Mission 
proposed the setting up of an Interim Government having 
the support of major political parties, in which all portfolios 
would be held by Indians. The Cabinet was to consist of 
14 members, of whom six were to come from the Congress, 
including a Scheduled Castes member ; five from the Muslim’ 
League ; one Sikh, one Parsi, and one Indian Christian. 

Provision for Constitution-making Body. The Plan outlined 
a scheme for the setting up of a constitution-making body. 
It was to be elected by the Provincial Legislative Assemblies, 
and the Provinces were to be represented in it on the basis 
of their populations, roughly in the ratio of one representa- 
tive to one million people. 'Seats allocated to the Provinces 
were divided in to three sections, !-/>., General, Muslims 
imd Sikhs, and elected member of these communities in the 
I rovincial Assemblies were to elect their representatives to 
the Constituent Assembly. On this basis, 292 representa- 
tives were to be elected from the British Indian Provinces 
(zio General, 78 Muslims and four Sikhs), 93 representatives 
rom the States, three trom the Chief Commissioner's Pro- 
vinces and one from British Baluchistan. 

TbeSections. The Plan provided that the Constituent 
Assembly would be split up into three sections, designated as 
A B, and C. Section A comprised Hindu majoritv re^^ions 
(Madras. Bombay, United Provinces, Bihar, Central Provinces 
and Orissa). This Section was allocated 187 seats, which 
included 167 general and 20 Muslim seats. Section B rep- 
resented the North-Western majority region (The Punjab, 
N. . F. P, Sind and Baluchistan). It was allocated 55 seats 
comprising nine general seats; 22 Muslim seals and four 
Sikh scats. Section C represented Bengal and Assam, another 
Muslim majority region. It was allocated 70 seats including 
\4 general and 36 Muslim scats. These sections were to 
frame the constitutions of their constituent Provinces as well 
as decide tlie nn^c of powers to be enjoyed in common by 
K Groups. After this the Groups were to reunite and to 
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frame the Constitution of the Union. The Provinces were 
given the right to opt out of the Group to which they were 
assigned by a vote of their legislature constituted after the 
first general elections under the new Constitution. 

The Plan with regard to the Indian States declared that 
under the new Constitution paramountcy would cease and 
‘the void will be filled by the States entering into federal 
relationship with the successive government or governments 
in British India’. 

Appraisal of the Cabinet Mission "Plan. The Cabinet 
Mission Plan was an earnest and fair attempt to reconcile the 
differences between the Congress and the Muslim League and- 
as such was a most carefully worked out compromise formula,, 
calculated to satisfy the rival claims of the two parties. By 
providing for a Union of India with three essential subjects- 
(Foreign Affairs, Defence and Communications) and by re- 
jecting the Pakistan scheme, the Plan was able to accommo- 
date the Congress point of view. At the same time, it con- 
ceded to the Muslims all the advantages of Pakistan withouc 
incurring the danger of partitioning the country. It gave 
them the right to form autonomous groups in the Punjabi 
N. \V. F. P., Sind and British Baluchistan, on the one hand 
and Assam and Bengal, on the other. It also provided that 
a question raising a major com.munal issue in the Constituent 
Assembly would be decided by a majority of the representa- 
tives of each community and by the members of the Constitu- 
ent Assembly as a whole. Thus, the League found in the pro- 
posals some substance of Pakistan. 

The other merits of the Plan : — 

(1) The old method of giving weightage to minorities 
was given up. Communal representation was granted only 
to Muslims and Sikhs, and not to Anglo-Indians, Indian 
Christians and other interests. The Constituent Assembly 
was to be elected on the democratic principle of population 
strength and the principle of proportional representation. 

(2) The entire membership of the ‘Assembly’ was made 
Indian. The European members of the Provincial Assem- 
blies voluntarily agreed not to contest or participate in the 
elections. 
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(3) The Plan provided for democratic method of decid- 
ing issues, t.e., all decisions were to be made by a simple 
majority vote. 

(4; The Constituent Assembly, subject to certain limita- 
tions, was made a sovereign body. 

(5) The proposals provided for the Union of British 
India and native States. They also laid down that the 
question of representation for the States would be decided by 
the Negotiating Committee of the Rulers and British Indian 
representatives. 

(6) The Plan was presented as an integral whole and 
no party could accept a part of it and reject the rest. 

Lord Wavell, in a broadcast from Delhi on May 17 
pointed out the merits of the scheme thus: “The pro- 
posals put before you are obviously not those that anyone 
of the parties would have chosen if left to itself. But I do 
believe that they offer a reasonable and mrkable basis on 
which to found India's future Constitution, They preserve 
the essential unity of India which is threatened by the dis- 
pute between the two major communities ; and in specia? 
they remove the danger of the disruption of that great 
fellowship, the Indian Army, on whose strength, unity and 
efficiency her future security will depend. They offer to the 
Muslim community the right to direct their own essential 
interests, their religion, their education, their culture, their 
economic and other concerns To another great com- 

munity, the Sikhs, they preserve the unity of their homeland, 

the Punjab They provide in the special committee, which 

forms a feature of constitution-making machinery, the best 
chance to the smaller minorities to make their needs knowm 

and secure protection for their interests They offer to 

India the prospects of peace, a peace from party strife ** 

Defects of the Plan, (i) The Plan greatly restricted the 
powders of the Centre by allocating to it only the powders of 
Defence, External Affairs and Communications. The Centre 
had no control over such subjects as currency and coinage, 
customs and tariffs, weights and measures, patents and copy- 
rights, planning and development. Federal Court and Inter- 
State Commerce — subjects which are assigned in all Feder- 


India’s march to freedom (1939 to 1947) 209 

ations to the Central Government and which alone make 
possible the integrated economic development of a country. 

(2) Another weakness of the plan was that it was very 
complicated and was too fine a balancing of contending 
interests and principles. Its success depended upon the 
acceptance of its principles by all parties and interests. This 
provided a handle to the Muslim League to stay out. 

(3) The formation of groups or sub-federations was 
open to grave objections. The compulsory nature of group- 
ing of Provinces was inconsistent with the principle of 
provincial autonomy. 

(4) The entry of the States into the Constituent Assem- 
bly was left to the whim of their Rulers. The States were 
also not required to establish a democratic form of govern- 
ment in their territories. 

(5) There was no provision in the proposals for a 
revision in the existing artificial boundaries of the provinces 
on a linguistic or cultural basis. 

(6) The Sikhs, who constituted the third important 
community in the State, were accorded a step-motherly 
treatment. No provision was made for safeguarding their 
interests either in Section B or in the other groups. 

Keaction of the Various 'Political Parties to the Cabinet 
Mission Plan. 

The various political parties held divergent views on 
the Plan. These may be summarised below : — 

The Congress. Before accepting the Plan, the Congress 
Party sought clarification on certain points which failed 
to meet the Congress view-point. One of the points refer- 
red to the grouping of Provinces, another related to the 
sovereign character of the Constituent Assembly, and a third 
was about the character of the proposed Interim Govern- 
ment. The Cabinet Mission issued a statement on May 
25, 1946 in which it accepted the complete freedom of 
the Constituent Assembly to frame the Constitution but 
asserted that grouping of the Provinces was compulsory, 
although the Provinces had the right to opt out later. 

14 



210 DEVELOPMENT & WORKING OF INDIAN CONSTITUTION 


Regarding Interim Government, Lord Wavell in his reply 
to the Congress President on May 50, 1946, said that, al- 
though the Interim Government would not have the same 
powers as the Dominion Cabinet, yet the British Government 
would give the fullest measure of co-operation to such 
Government. In spite of many defects revealed in the British 
Government’s interpretation, the Congress accepted the 
Plan as it hoped to build up a united democratic India 
through the Constituent Assembly. 

The League. The Muslim League accepted the Plan as 
it offered possibility of formation of Pakistan by introducing 
compulsory grouping of six Provinces. It considered the 
Plan as an instrument for the establishment of Pakistan. 

The SikJjs. Tl.e Sikhs expressed their strong dis- 
approval of the proposals, as compulsor)' grouping in the 
Punjab affected their interests prejudicially. 

The Interim Government. The setting up of the Interim 
Government was described as the short-term plan as dis- 
tinguished from the setting up of the Constituent Assembly, 
which w’as know’n as the long-term plan. Negotiations for 
the establishment of the Interim Government were started 
hy the Viceroy. I’he Congress wanted the Interim Govern- 
ment to function as a Dominion Cabinet. The Congress 
rejected the proposal of the Viceroy granting five seats to 
ihe Congress, five to the Muslim League and two to the 
other communities. The Muslim League claimed the sole 
right of nominating all Muslim members to the Council and 
contested the right of the Congress to nominate Nationalist 
Muslims to the Council. It also claimed the right of being 
consulted in the choice of othc*’ minority representatives. 

June 16 Statement 

As. the talks on the formation of the Interim Government 
did not bear fruit, the Viceroy issued a fresh statement on 
June 16, 1946 inviting six representatives of the Congress, five 
of the Muslim League, three representatives of minorities, 
one Sikh, one Christian and one Parsi to join the Interim 
(iovernmeot. The parties were asked to communicate their 
acceptance of the proposals before June 26. The Viceroy 
laid down the condition that on the failure of one of the 
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patties to join the Government, a Government would be 
formed of representatives of those parties which had accepted 
the statement of May 16. 

The Congress accepted the long-range scheme of May 
16 but rejected the short-range plan of June 16 as the Mission 
did not accede to the Congress President's demand for in- 
clusion of a Muslim of their choice in the representatives of 
the Congress in the interim Government. The Muslim 
League accepted the Viceroy's proposal for an Interim 
Government, after it had been rejected by the Congress and 
insisted that the Interim Government be formed in the 
absence of the Congress. The Viceroy did not agree to this 
proposal and deferred the question of the formation of the 
Interim Government for some time and set up a Caretaker 
Government instead. 

This enraged Mr. Jinnah and he charged the Mission 
and the Viceroy with breach of faith. The Viceroy, however, 
maintained that in the light of the June 16 statement, he was 
clearly bound to make an attempt to form a Government re- 
presentative of both the major parties, since both had accepted 
the statement of May 16. The Muslim League on July 
29 withdrew its acceptance of the Cabinet Mission proposals. 
It made a demand for two separate Constituent Assemblies 
for Hindustan and Pakistan. It called upon all Muslims to 
renounce their titles and authorised the Working Committee 
of the Muslim League to draw up a programme of Direct 
Action tc establish Pakistan. 

Formation of Interim Government by Con^res.f. As the 
Muslim League had rejected both the short-term and long- 
range Plans under the Cabinet Mission scheme, the Viceroy 
invited the Congress President on August 6 to assist him in 
the formation of the Interim Government Pandit Nehru, 
before accepting this invitation, flew to Bombay and request- 
ed Mr. Jinnah to co-operate with him in the formation of 
the Interim Government, but the latter declined the offer. An 
Interim Government of 12 members with Pandit Jawaharlal 
Nehru as Vice-President of Executive Council was thereupon 
formed and it took office on September 2, 1946. It includ- 
ed the following other members, Sardar Vallabhbhai Patel, 
Dr. Rajcndra Prasad, Mr. Asaf Ali, Mr. C. Rajgopalachari, 
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Mr. Sarat Chandra Bose, Dr. John Mathai, Sardar Baldev 
Singh., Sir Shafat Ahmad Khan, Mr. Jagjivan Ram, Syed 
Ali Zaheer, and Mr. C. H. Bhabha. 

Direct Action of the League. The Muslim League fixed 
August i6 as the ‘Direct Action’ day. To celeberate it, the 
Bengal Government declared the day as a public holiday. 
This direct action was launched not against the British but 
against the Hindus. There was an orgy of violence in Cal- 
cutta and Sylhet. The rough estimate of those killed was 
about 7000, besides many more wounded. There were heavy 
casualties in Dacca also. There was a vehement demand for 
the recall of the Governor of Bengal who had failed in his 
duty of restoring law and order and preventing wholesale 
massacre. The fire of violence spread to Noakhali and Tip- 
perah in East Bengal, too. Theintensity of thewave of violence 
which swept over these places roused a sense of horror all 
round. ‘Abductions and rape, murders and forced conver- 
sions, arson and loot became the order of the day.’ Hindus 
left East Bengal in large numbers and came to Bihar. The 
story of their suffering aroused the passions of the people of 
Bihar who also retaliated. The story was repeated in Meerut 
and Garhmukteshwar. All these riots were the direct outcome 
of the policy of the Muslim League. The leaders of this 
organisation, however, never condemned these barbarous 
acts. The only :dlvcr lining to the dark cloud of communal 
frenzy was Mahatma Gandhi’s efforts to put a stop to this 
senseless orgy of human butchery. 

Leaguers Entry into the Interim Government. The Muslim 
League was feeling uneasy at the formation of the Congress 
Government at the Centre. The Viceroy, Lord. WaveU, 
was also anxious to bring the Muslim League into the 
Cabinet, as he did not want the Interim Government to 
function as a Dominion Cabinet. He wanted to encourage 
a conflict inside the Cabinet so that both parties could lean 
on him for arbitration. The Muslim League, on the per- 
suasion of the Viceroy, waived its opposition to the 
appointment of a non-Leaguc Muslim on the recommenda- 
tion of the Congress to the Cabinet. It agreed to enter 
the Executive Council, but did not withdraw its resolution 
rejecting the long-range plan of the Cabinet Mission. This 
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was contrary to the intention of the Plan, which was pre- 
sented as an integral whole. No party could accept a part 
and reject the rest. The Viceroy offered the League five 
seats in the Cabinet without requiring it to participate in 
the deliberations of the Constituent Assembly. ‘The 
Muslim League entered the Interim Government to get a 
foothold to fight for its cherished goal of Pakistan*. ‘The 
new members^ who joined the Cabinet were : Mr. Liaquat 
Ali Khan, Mr. Ghazanfar Ali, Sardar Abdul Rab Nishtar, 
Mr. 1 . I. ’Chundrigar and Mr. J. N. Mandal, a member of 
the Scheduled Castes, who was nominated in order to 
create a schism in the ranks of the Hindus, Mr. AU 
Zaheer, Sir Shafat Ahmad Khan and Mr. Sarat Chandra 
Bose resigned their membership to enable the League 

members to come in. t • /-' 

Working oj the Interim Government. The Interim Govern- 
ment was functioning as a Cabinet but with the entry of the 
League on October 26, its functioning on the principle of 
collective responsibility became difficult. Pandit Nehru, 
after a none-too- happy experience of a few weeks, said, 

Lord Wavell was removing ‘one by one the w’heels of the 

Cabinet Coach* and that the Muslim League was function- 
ing as the King’s party. The latter had formed a separate 
bloc and acted in opposition to the majority. Mr. 
linnah did not regard the new set-up as either a Cabinet or 
a coalition government. According to him, the interim 
Government was simply an expanded Executive Council of 
the Governor-General formed under the Government of 
India Act of 1919. It had no coherence, no homogeneity 
and was government of men who w-ere merely in juxtaposi- 
tion very much like the indissoluble particles of a mechanical 
mixture as opposed to those in a crystalline compound. 
The establishment of this Torm of Interim Government 

with a British Viceroy as its head, having the right to veto 

any decision made by the Government, was inconsistent 
with the spirit of the change contemplated in the Cabinet 

Mission Plan. 

Elections to the Constituent Assembly. The elections to 
the Constituent Assembly under the Cabinet Mission Plan 

were held in July. In these elections the Congress captured 
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205 seats in a House of 296. Ninety-three seats were to be 
filled in by the States later. Of the 79 Muslim seats 73 
were secured by the Muslim League, three by the Congress, 
two by Independents and one by a Punjab Unionist. The 
Sikhs captured four seats only. The Congress and the 
League elected several distinguished men from public life. 

The party position in the different sections emerged as 
follows : — 


Section A 

Congress 

Independent Muslim 

Independent 



General 

League 

Muslims 

U. P. 

45 

5 

7 


C. P. 

16 


I 


Madras 

45 


4 


Bombay 

19 


2 


Bihar 

28 

5 

5 


Orissa 

3 

X 



Delhi 

I 




Coorg 

I 

• 



Ajmer-Merwara i 




Total 

164 

7 

19 


Section B Congress Independent Muslim Independent Sikhs 



General League Muslims 

Provinces 





Punjab 

7 


18 

I 4 

N. W. F. P. 

2 


I 


Baluchistan 

— 



I 

Tolal 

9 


19 

2 4 

Section C 

Congress 

Independent Muslim 

Independent 



General 

League 

Muslim 

Bengal 

25 

2 

32 

1 

Assam 

7 


3 


Total 

32 

2 

35 

X 


Tbe Constituent Assembly at Work, The Constituent 
Assembly met for the first time in New Delhi on December 
9,1945- The Muslim League did not join it. The boycott 
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of the Muslim League was explained as being due to its 
differences with the Congress regarding the interpretation 
of the Cabinet Mission Plan of May i6, particularly the 
grouping clauses. The League held the view that grouping 
of Provinces in Section B and C was compulsory and that 
the groups had the right to frame the Constitutions of 
their constituent Provinces. The Congress opposed this 
interpretation and held that formation of groups was volun- 
tary and that Provinces had the right to frame their own 
Constitutions and to decide whether they would join a group 
or stay out at the initial stage of the Constituent Assembly. 

December 6 Statement. In order to secure the participa- 
tion of the two major parties in the Constituent Assembly, 
the British Government summoned Pandit Nehru, Mr. 
linnah, Mr. Liaquat Ali and Sardar Baldev Singh to 
London during the first week of December. The Con- 
ference proved abortive as it was found impossible to re- 
concile the Congress and the League points of views. The 
British Government issued a statement upholding the 
Muslim League’s interpretation of the grouping clauses of 
the Plan saying that, decisions of the sections should in the 
absence of an agreement to the contrary, be taken by a simple 
majority vote of the representatives in the sections. It 
further observed, ‘Should the Constitution come to be 

framed by a Constituent Assembly in which a large section 

of the Indian population had not been represented, His 
Majesty*s Government would not contemplate forcing ^such 
a Constitution upon any unwilling parts of the country’. 

Consress Reaction. The Congress Working Committee 
protested that the British Government’s statement was ‘a 
variation and addition to the Cabinet Mission Plan’. The 
Congress made it clear that their objection was not to provinces 
entering Sections but to compulsory Grouping and the possibility 
of a dominating province framing aConstimtion for another 
province entirely against the wishes of the latter. The Con- 
fess reiterated that the proposal in regard to Grouping 
affected prejudicially two provinces, Assam and the North- 
West Frontier Province, as well as the Sikhs m the 1 un)ab. 
In making this statement, the British Government had gone 
back upon its former assurances given to Master Tara bingh. 
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not to add anything to or interpret the Constitution. The 
All-India Congress Committee, however, in a Resolution 
passed on January 6, 1947, stated that ‘it is anxious that the 
Constituent Assembly should proceed with the work of 
framing a Constitution for a free India with the goodwill 
of all parties concerned and with a view to removing the 
difficulties that have arisen owing to varying interpretations, 
agree to advise action in accordance with the interpretation 
of the British Government in regard to the procedure to 
be followed in the Sections. 

‘It must be clearly understood, however, that this must 
not involve any compulsion of a Province and that the 
rights of the Sikhs in the Punjab should not be jeopardised^ 

The above Resolution of the Congress was an appeal 
to the Muslim League for co-operation. It made it clear that 
the Congress was opposed to compulsory grouping and 
not to their free association in the groups. The Muslim 
League response to this gesture was cold. It characterised 
the All- India Congress Committee’s resolution as ‘no more 
than a dishonest trick, a piece of verbal jugglery intended 
to deceive the British Government, the Muslim League 
and public opinion.’ It declared the summoning of the 
Constituent Assembly as ‘abinitio invalid, void and illegal' 
and demanded that ‘it should forthwith be dissolved*. 

The Constituent Assembly met on December 9, 1946, 
and was attended by 207 members out of 286 elected from 
British India. The Muslim League members abstained 
ftom attending. The Assembly elected Dr. Rajendra Prasad 
as its permanent Chairman and discussed the ‘Aims and 
Objecrjves Resolution* moved by Pandit Nehru. Other 
impoi.ant matters were not discussed and deferred to a sub- 
sequent meeting to secure the co-operation of the Muslim 
League. 

Muslim League's Kejecticn of the Congress Offer. The 
Muslim League again rejected the Congress request for 
securing its co-operation in the deliberations of the Cons- 
tituent Assembly. The League members of the Interim 
Government refused to treat Pandit Nehru as head of the 
Government and created obstruction in the working of the 
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Government. Pandit Jawaharal Nehru, Vice-President of 
the Interim Government, wrote a letter to Lord Wavell, 
demanding of him that cither he should persuade the Muslim 
League to join the Constituent Assembly or he should ^ask 
it to quit the Interim Government. Mr. Liaquat Ali Khan 
wrote to the Viceroy in reply that the Congress acceptance 
of the May 16 Statement was conditional and that the 
League had as much right to continue in the Government 
as the Congress. 

The Announcement of February 20, 1 947 ^ • 1 r» 

On Februarv 20, 1947, Mr. Attlee, the British Premier, 

made his famous Quit India statiment. This was a new 
approach to solve the Indian deadlock. The British 
Government announced that it would quit India by the end 
of Tune 1948. It hoped that faced with the immediate res- 
ponsibiUty of administration of the country, the mam politi- 
wl parties would settle their differences and act m an 
accommodating spirit. The announcement said : His Ma- 
jesty’s Goveaument wish to make it clear that it is their 
definite intention to take necessary steps to effect the trans- 
ference of power to responsible Indian hands by a da e not 
later than June 1948’ The statement added: “His Ma- 

jesty’s Govetnmeent are anxious to hand over their t“pon- 
kbUities to a Government which, resting on the sure found- 
ations of the support of the people, is capable of "T^>nta>n- 
ing peace and aSninistering India with justice and efficiency 
ItTs, therefore, essential that all parties should sink their 
differences in order that they may be ready to shoulder the 
great responsibilities which will come upon them next 

year”. , ^ . . 

The statement also added that if an agreed Constitution 
was not worked out by a ‘fully representative Assembly 
before the due date, ‘His Majesty’s Government wi 
have to consider to whom the powers of the Cent al 
Government in British India should be handed over on the 
due date, whether as a whole to some form of Central 
Government for British India or m some areas to the exist- 
ing Provincial Governments, or in such other way may 
seem most reasonable in the best interests of t ae 

pcople\ 
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In regard to the Indian States, the statement reiterated 
His Majesty’s Government’s intention not ‘to hand over 
their powers and obligations under Paramountcy to any 
•Government of British India*. 

The statement also announced the appointment of 
Admiral the Viscount of Mountbatten as Viceroy of India 
to succeed Lord Wavell. This step was necessitated by 
the opening of a ‘new and final phase in India*. 

Reaction. The statement of February 20, 1947 was 
welcomed by the Congress because it imparted a sense of 
realism to the political situation in India. The statement 
was liked by the Muslim League as it conceded the demand 
for Pakistan and strengthened its hands. The Princes felt 
satisfied because the statement gave them an assurance that 
paramountcy would not be ended till the final transfer of 
power took place. 

June j Plan. Lord Mountbatten took over as Viceroy 
on March 24, 1946. Immediately after his arrival, he made 
the declaration that the political settlement would take 
place within a few months. He held a series of conferences 
with the Indian leaders to explore new possibilities of a 
settlement. He was fully convinced that it was useless to 
secure acceptance of the Cabinet Mission Plan in the face 
of determined opposition from the Muslim League. He 
also came to the conclusion that the solution of the Indian 
problem lay only in the partition of the country, because 
the Muslims were not prepared to be ruled by a Govern- 
ment having a predominant Hindu majority. It also became 
clear to him that a scheme of Partition also involved divi- 
sion of the predominantly non-Muslim areas in the Punjab 
and Bengal because these could not be left to the tender 
mercies of the Muslim majority areas. Lord Mountbatten 
flew to England on May 18 to hold final discussions with 
His Majesty’s Government. He returned on June 2, and 
on June 5, 1947, he issued a statement which provided for 
the Partition of the country and for the partition of Bengal, 
Assam and the Punjab. 

The Legislative Assemblies of Bengal and the Punjab 
(excluding European members) were to meet in two sec- 
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tions, one representing the Muslim majority districts and 
the other the Hindu majority districts. Each section was 
to decide by a simple majority whether the province was 
to be partitioned or not. If partition was decided upon 
each part of the Assembly was to decide whetnet it would 
join the existing Constituent Assembly functioning at New 
Delhi or the separate Constituent Assembly for Pakistan. 

The Legislative Assembly of Sind was to decide whe- 
ther it would join the Constituent Assembly of India or of 
Pakistan. It decided to join the Constituent Assembly ot 

Pakistan. 

The Sylhet district of Assam province which was pre- 
dominantly Muslim in population was to decide through a 
referendum whether the people of ‘hf ^ 

to remain in India or join Pakistan. .Sylhet decided to )Oin 

the new state of East Bengal. 

A referendum was to be held in N. W. F. P. to enable 
the people of that province to decide whether they u ould 

join Pakistan or remain in the Indian . i ' 

F. P. decided to join Pakistan. Similarly, British Baluchis 

tan opted in favour of Pakistan. 

The boundaries of the two States of India and Pakistan 
were^ to be determined by a Boundary Commission 
appointed by the Governor-General. 

India and Pakistan were to get the Dominion Status 
but they had full liberty to leave the Commonwealth, if 

they chose to do so. , r a 

The lune 5 Plan with regard to the Indian States dec- 
lared that naramountcy would lapse and the States would 
be free to accede to one of the two Dominions or proclaim 
theLTndei^ndence and establish independent relations with 

Britain. 

A^^eptan^ of tk ?lan. The Congress the Muslim 

League and the Sikhs accepted the June 5 of 

tZJr t T9r cS-^V^rki “ 

invked^he Mus^fm League for joint “hen 

question how to take over power from the British when 


220 DEVELOPMENT & WORKING OF INDIAN CONSTITUTION 

the latter quit India by June 1948. But the League did not 
respond. It was trying hard to wrest power from the 
Congress and non-League Ministries in the N. W. F. P., 
Pun ab and Assam, in order to take over the administration 
of these areas at the time of British withdrawal from India. 

The Sikhs grew apprehensive when Partition of the 
country appeared to be inevitable and demanded partition 
of the Punjab. So was the case with the Hindus of Bengal. 
The Congress could not leave the Sikhs and the Hindus to 
the tyranny of the Muslim majorities in these Provinces. 

Partition inevitabk. Under the circumstances, the Par- 
tition of India was inevitable and unavoidable. It was the 
logical result of the policy of separatism pursued by the 
Britishers for over a century after the great Revolt of 1857. 
The Congress had itself declared that it could not think 
in terms of compelling the people in any territorial unit to 
remain in the Indian Union against their declared and estab- 
lished will and that ‘there should be no compulsion in the 
making of a Constitution for India, and that the Constitu- 
tion framed by the Constituent Assembly would apply only 
to those who accept it**. The Congress accepted Partition 
because it wanted to avoid a fratricidal civil war. Sardar 
Patel explained the position thus in a special Convocation 
of the Banaras Hindu Univetsiw : “I felt that if we did 
not accept Partition, India would be split into many bits and 
would be completely ruined. My experience of office for 
one year convinced me that the way we have been proceed- 
ing would lead to disaster. W'e would not have one Pakis- 
tan but several. \Vc would have Pakistan cells in every 
office.’* 

It became clear to all sections of the people in India 
that it was impossible to hold on to the ideal of a united 
India due to t le stubbornness of the Muslim League and 
Muslim separatism. Partition was the only way out of the 
communal veto, weightages, reservations and separate 
electorates. 

Result of Partition 

There is no doubt that the Partition of India was an 


♦Resolution ot Congress Working Committee March, 6-8, 1947. 
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evil. It led to disastrous results. But it was mevitable 
The division of country was not based on linguistic, cultural 
or national considerations. It was based on expediency. 1 he 
result was that frontiers were arbitrary and disputable 
Partition was no solution to the problem of minorities . 
either. It was followed by the most hideous com'"''" ' 
riots accompanied by outbursts of unexampled violence 
mass murders, and crimes against women and 'hi dren ar^ 
exodus of millions of refugees, unparalleled in Vik'^T 
of the world. It adversely affected the economy of India 
and Pakistan. Pakistan produced about one-x\md of 
total amount of rice and wheat produced in ° " 

Partition. This resulted in acute shortage o food in 

India. India was also deprircd of a ma)or 
requirements of raw jute and cotton which v ent aw “y o 
Pakistan. In similar manner Pakistan was affected adversely 

in the matter of industries. 

Thus the Partition of the country 
the unity of India which was the "perished ided P°c«. 

philosophers and statesmen and for wh 

|upta aSd Akbar had laboured for centuries on w h ^h 
the^ Indian National Congress, under the lead p 
Mahatma Gandhi, had set its heart. 

Mian Mependeme Act. The Pf "he 

into Indian hands was secured P“;. 8 

Indian Independence Act in July i947- P 

for the end of British rule in India August 15 947^/^^^ 

the establishment of the Dominions of ,e.,lth 

with full liberty to secede from ‘he British Commonwe^^h. 

It did not, as Mr. Attlee explained, >*7 " " 5 

titution for India providing for every . hill to 

more’, he said, ‘in the nature of an enabling bill, 

' enable the representatives of India and Pakista 

their own Constitutions'. 

Gov,rmr-Gen’.ral. The Act "bplished the 
Secretary of State for India and his advi ■ P 

for the appointment of the Governor-General j ^ 

two Dominions. He was to be appointed on advic. ot 
the Cabinet of the Dominion, and not on that of 
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Cabinet. The Governor-General ceased to be called the 
Viceroy and both the Governor-General and the Governors 
of the various provinces were divested of their special 
powers and responsibilities and power to act on their indi- 
vidual judgment or discretion. They were reduced to the 
position of constitutional heads. 

Leghiatf/rts. The Act provided that the Censdtuent 
Assemblies of the two Dominions were to serve as their 
respective legislatures. These legislatures were invested 
with full legislative sovereignty as in other Dominion Legis- 
latures under the Statute of Westminister. No law made 
hj the Indian legislature could be held void or inoperative, 
ii it came into conflict with a law of the British Parliament. 
No Act of the British Parliament could extend to any Domi- 
nion unless it was adopted by the legislature of the respec- 
tive country as part of its laws*. The Dominion legislature 
was empowered to repeal or amend any Act of the British 
Parliament. 

I/jilian States. According to the Act, the suzerainty of 
the Crown over the Indian Native States^ and also their 
connection with tribal areas came to an end with eflfect from 
August 15, 1947. The State thereafter became independent 
in their political relations with the Governments of the 
Dominions. The British Goverment did not intend to 
hand over their powers and obligations under Paramountcy 
to the Governments of Dominions. 

Finally, it was provided that the relations of the 
British Government with the new Dominions were to be 
conducted through the Commonwealth Relations Office, 
as in the case of other Dominions. 

Significance of the Act. Mr. Attlee described the Indian 
Independence Act as ‘no abdication but the fulfilment of 
the British mission*. Lord Samuel considered it *as an 
event unique in Jktory — a treaty of peace without a war*. 
The passing qfjW^Ac't w-as regarded as the opening of a 
new' chapter in Tndo-British relationship. In the words 
of Dr. Rajendra Prasad, “The period of domination of 
British over India ends today, and our own relationship 


*Sub-section 4 of section 6 of the Imiian Independence Act. 
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with Britain is henceforth going to rest on basis of 
equality, of mutual goodwill and mutual profit.” 
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CHAPTER 14 

THE CONSTITUENT ASSEMBLY AND ITS WORK 

The Indian Constituent Assembly, which was elected 
according to the procedure laid down by the British Cabinet 
Mission in its statement of May i6, 1946, met for the first 
time on December 9, 1946. It was a historic meeting and for 
the first time the people^s representatives were meeting to 
determine the future constitutional set-up of the country. 

Meaning of Constituent Assembly 

In ordinary parlance, a Constituent Assembly means an 
assembly which draws up the constitution of a country. 
But in real sense, it has a much wider connotation. It does 
not merely mean a body of people, or a gathering of lawyers, 
who are intent on drawing up a constitution. It means in the 
words of Shri Jawaharlal Nehru, “a nation on the move, 
throwing away the shells of its past, fashioning for itself a 
new garment of its own making. It means the masses of a 
country in action through their elected representatives. It 
has therefore a definite revolutionary significance.”* 

History of the Constituent Assembly 

The idea that a National Assembly representing the 
sovereign will of the people should frame the constitution 
of a country may be traced back to the 18th century. It was 
first tried in the former American colonies of Great Britain 
and then taken up by the French people. In America the 
mind^s of the people were saturated with the idea of John 
Lock*e that the foundation of all government was the consent 
of the governed, and that a government could be removed if 
it exceeded the authority delegated to it by the people. This 
view was the main feature of the noble document, the De- 
claration of Independence, drafted by Jefferson in 1775. 

France has been described as the laboratory of constitu- 
tional experiments. Her great contribution to politics is 
her theory and practice of the Constituent Assembly. In 

^ConstitMtnt Atstmhiy by Y. G. Krishnamurti. Foreword by 
Jawaharlal Nehru, p. (V). 
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1789, Kin^ Louis XVI retained all powers of administra- 
tation, legislation and judiciar7 in his hands. Due to mis- 
government, there was a financial breakdown in the countiy 
which forced the king to convene the States-General which 
had not met for over 175 years. The States-General 
declared itself as the National Assembly and proceeded to 
frame the new Constitution of France with a declaration of 
the Rights of Man. It established the principle of popular 
sovereignty, of separation of power and of equality of op- 
portunity for all. Unfortunately, the turn of events sub- 
merged the work of the National Assembly and diverted 
France to other channels of thought and activity. 

devolution of 184S. The precedent created in France of 
constitution-making by a National Assembly was followed 
in the same country in 1848 when the monarchy was over- 
thrown by the Revolution. Louis Phillip, the monarch, and 
members of his family were bundled out of France, and a 
Provisional Government was set up which carried on the 
administration of the country. A Constituent Assembly of ! 
930 members elected by manhood suffrage was constituted. 

It met on April, 27, 1848, and adopted a Constitution which 
came into effect at once without being referred to the people. 
Such a Constitution was, however, short-lived. Louis 
Nepoleon, who was elected President by universal rpanhood 
suffrage, brought about a coup de'etat in January 1852 and 
became an emperor. The Constitutions of 1791 and 1848 
proved to be paper constitutions, but the one drawn up in 
1875 worked for about 70 years.* After the Second World 
War, this Constitution was again scrapped and a new one 
was framed. General De Gaulle issued an ordinance on 
August, 17, 194^, outlining the electoral law under which 
the Constituent Assembly was elected on October 21 and I 
met on November 6, 1945. It drafted a Constitution, provid- I 
ing for a single-chamber Legislative Assemply and an elected 
President with no power to dissolve the legislature. This! 
Constitution was rejected by the electors of France. A 1 

*The 187J Constitution established a parliamentary form of 
Government with the President as the nominal head and a Cabinet res- 
ponsible to Patliamcnt consisting of two Houses, the Chamber of 
Deputies and the Senate. I 
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fresh Constituent Assembly was elected consisting of 586 
members which framed a Constitution that was ratined by 

the French people and came into effect on October 15, 1940- 
This Constitution is still in operation in France. 

Constitution-making in Germany 

After the Revolution of 1848, the revolutionary leaders 
devised the idea of a Constituent Assembly and National 
Assembly. The Constituent Assembly drew up one of the 
finest Constitutions, Unfortunately, the democratic forces m 
Germany were suppressed and the Constitution became a 
dead letter. Another attempt at constitution-making was 
made 70 years later. After the abdication of the Kaiser m 
iQiQ Right Wing Socialists were keen on adopting a demo- 
crat?c constitution. Accordingly, a Constituent i^sembly of 
421 members was elected and it met at Weimar. famous 
Weimar Constitution had democratic feature and provided 
an impressive list of fundamental rights for German citizens. 
But this Constitution could not work due to the establish- 
ment of Nazi dictatorship in 195 5 - 

Constitution-making in Canada and Australia 

The methods of framing constitutions m Onada Aus- 
tralia and in the Irish Free State followed a different line of 
development from those considered above. Though the 
coLtiwtions were framed by the representatives of he 

people in these States, they were formally teptded as the 

gift of the British Parliament, which had so far exercised 
sovereign powers in those States. 

Canada. The Dominion of Canada was formed out of 
a number of separate colonies differing from one another in 
origin and character. Certain common factors, 
suiHs the racial hostility of the French and the English 
patties in the Government, feat of a poxyerful neighbour 
like the U S A., helped in the formation of a Federal 

GoVerL^nt in Canada': Under pres.dentshT of S, 

V P Tache the Prime Minister of Canada, a contcrence 
L convened at Quebec to consider the proposal of 
establishing a Federal Union. Technically aP^kin^, such a 
Conference was not the Constituent Assembly, as is under 
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Stood in common parlance. It was an assembly of elected 
Canadian representatives and it lacked sovereign powers to 
enforce its decisions. Its proposals were first placed before 
the provincial legislatures for approval and then submitted 
to the British Government. Accordingly, delegates from 
all provinces met in London and considered the scheme of 
the Federal Union formulated at Quebec and approved 
by the provincial legislatures of Canada. The British Parlia- 
ment passed a bill embodying these proposals and the 
Dominion of Canada came into existence in July 1867. 

Australia. The procedure of constitution-making 
followed in Australia was different from the one followed in 
Canada. The Canadians had great distrust among them- 
selves and they gready depended on the British for providing 
them with a Federal Constitution fulfilling their demands. 
The Australians, however, settled among themselves what 
they needed and their representatives met in London with 
the proposals which were ratified by the Bridsh Parliament. 
Earlier efforts to frame a Constitution for Australians did 
not succeed. A convention of leaders representing all the 
seven colonies met and it resolved to call a Convention of 
45 delegates. This Convention met at Sydney in 1891. The 
colonial legislatures refused to accept the proposals formulat- 
ed by the convention and so fresh elections were held and 
a new convention comprising 10 members each from each 
colony was held to draft the Constitution. This draft met 
the approval of five Australian Colonies and so the British 
Parliament accepted it in 1900. The Commonwealth of 
Australia Act thus came into force in 1901. 

Efforts at Constitution-making in India 

As memioned earlier, before Independence, the Indian 
Constitution was framed by the British Parliament and 
Indians were not associated with its formulation, except in 
an advisory capacitv. It was in February and March 1928 
that an All-Party Conference under the chairmanship of 
Pandit Motilal Nehru drafted the principles of the Constitu- 
tion of India on the basis of Dominion self-government. 
The British Government did not accept this proposal, and 
consequently in its Lahore session (1929) presided over bv 
Pandit Jawaharlal Nehru, the Congress declared complete 
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'TUfi- "Round Table Conferences, 
independence as Its goal. Th ^ 1052, 

which were convened in Londoa m 1950. i 95 i '93 

were merely of a consultative character. . , 

in 1956 reicctcdthe Go c 

toTterm L finally the Constituuon of the country. 

The outbreak of the Second World War m 1939 threw 

both the issue of Indian j ' The Working Com- 

stituent Assembly into the J^i^^niand for 

rconstlem AsSy to frami the Constimtion of lndi. 

OpposUion IremVof the 

ent'AssembT On December 195 ?. Mr. Jinnah 
Constituent Assembly. co-called Constituent Assem- 

expressed his misgivings the so-“ Kd co , 

bly would be ‘a second '“ 8 ^ the Congress 

‘a'packed "dgts of could" not 

caucus » in ^^ich the^ig ^ ^ ^ ^ ^ 

TZ IZJZZT. septfTte Constituent Assembly to 
dmw up the Constitution of Pakistan areas. 

Crlpps Proposals and the Constituent Assembly Demand 

I • fVir British Government did not 

■ ts'elf K idk of the extension of the principle 
^’^''-'^Terlhe "nte nat onr Wtion showed signs o 

194a, yben the int« constituent 

worsening, ‘1 enlist the active co-operanon 

.1.. A» 

ili^dui^^titutional Documents, Vol. HI. P- 
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Cripps proposals (194a) envisaged the formation of a Con- 
stituent Assembly for framing the future Constitution of 
the Indian Union after the cessation of war. 

Cabinet Mission Plan 

After the failure of the Cripps proposals, the next 
step towards the formation of the Constituent Assembly was 
taken up by the Cabinet Mission. As has been explained 
earlier, the Cabinet Mission’s Plan for the Constituent 
Assembly represented a compromise between the extreme 
views held by the Congress and the Muslim League. 

The Constituent Assembly as designed by the Cabinet 
Mission was not a sovereign body but was born with restrictions. 
It could not frame any Constitution it desired and there- 
after enforce it. The framework of the future Union Cons- 
titution was already setded, /. the Centre was allotted 
Defence, Foreign Affairs and Communications. The Cons- 
tituent Assembly was not competent to allot more powers 
to the Central Government. It could not decide any ques- 
tion by a majority vote if a major constitutional issue was 
involved. The latter could be setded by a majority of all 
the members of the Constituent Assembly meeting together 
and by a majority of each of the two principal communities 
voting separately. Similarly, the Sections had their own 
constitutions with almost autonomous powers. The proce- 
dure to be followed by the Constituent Assembly as also 
laid down by the Plan could not be altered. Again the 
Constitution framed by the Constituent Assembly could 
not come into force unless the British were satisfied that 
adequate provision was made for the protection of the 
nunorities and unless the Constituent Assembly agreed to 
the terms of treaty considered satisfactory from the British 
point of view. 

June X94y 'Plan, On June 3, 1947, His Majesty’s 
Government issued a statement that it was not the inten- 
tion of His Majesty’s Government to interrupt the work of 
the existing Constituent Assembly. At the same time, it 
declared ‘it is clear that any Constitution framed by this 
Assembly cannot apply to those parts of the country which 
are unwilling to accept it’. Accordingly, a separate Consti- 
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Assembly set itself to the task of framing the Constitution 
and appointed several sub-committees, the Umon 

Constitution Committee, the States Constitution Committee, 
■the Advisory Committee on Minorities and Fundamental 
Rights, etc., etc. The reports of these Committee later 
provided the brick and mortar for the final Constitution. 

On Angust 29, 1947, the Constituent Assembly set up 
a Drafting Committee of seven members with Dr, Ambcdkar 
as Chairman and the late AUadi Krishnaswami Iyer, the 
Late N. Gopalswami Iyengar, Mr, M. K. M’unshi and Mr. 
T. T. Krishnamachari as members. The Draft Constitution 
was published in February, 1948. It was discussed for 
■eight months and as a result many changes in the original 
draft were made. 

One important deparmre of the Draft from the Objec- 
tives Resolution was that whereas the latter had provided 
for residuary powers to vest in the Units, the Union enjoying 
-only enumerated powers, the Draft proposed that the Union 
‘Government should exercise residuary powers of legislation. 
Another significant change made was that the autonomous 
status of the States was greatly weakened and the Centre 
was strengthened. This was necessitated by the change 
of the political situation resulting from the partition of the 
country. After elaborate discussions, the draft was fina- 
lised with suitable amendments on November 26, 1949. 
The Constituent Assembly took about two years, eleven 
months end eight days to frame the Constitution of Free 
India. 

The Constitution of India is a comprehensive document 
containing 395 articles and eight schedules. The framers 
of the Constitution largely drew upon the well-known cons- 
titutions of the world and the Government of India Act of 
1935. The provisions of Fundamental Rights in India owe 

their inspiration to the Constitution of the U. S. A. and the 
Directive Principles of State Policy arc borrowed from Eire. 

The Constitution represented the people's cherished 
desire to fulfil their own destiny. As an instrument repre- 
senting democratic ideals and the pursuit of peace and 
happiness, it was hailed in all countries of the world as a 
glorious chapter in history towards man’s march to progress. 
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CHAPTER 15 

AMENDMENTS TO THE CONSTITUTION 

The framers of India's Constitution took every possible 
care to make it a perfect document. They were, however, 
fully conscious of the fact that like all human efforts, it 
would have its quota of failings and faults. It was not, 
therefore, made an inviolable document, impervious to any 
change. On the contrary, it was devised as a flexible and 
elastic Constitution, which could be changed in accordance 
with the exigencies of the situation and the needs of the 
times. Care was, however, taken to guard against any 
unwarranted and unwanted changes. It was made neither 
too elastic like the British Constitution, nor too rigid like 
the American Constitution. A middle course was followed. 
Procedure for the Amendment of the Constitution 

For purposes of amendment, the provisions of the 
Indian Constitution can be divided into three groups. 

In the first group ate included certain articles of the 
Constitution which can be amended by the ordinary process 
of legislation. For instance, article 169 provides for the 
abolition or the creation of a Legislative Council for a State 
by ordinary law. Similarly, article ii empowers Parliament 
to make any provision relating to Indian citizenship. 

In the second group are included certain articles of 
the Constitution which affect the distribution of powers 
between the Centre and the State, the President and the 
Union Judiciary. In respect of these articles, a rigid pro- 
cedure has been laid down for effecting amendments. ^ It 
has, for instance, been said in article 368 of the Constitu- 
tion that no amendment which affects : 

(1) election of the President; 

(2) extent of the executive power of the Union and the 
States; 

(3) Union and the State Judiciary; 

(4) legislative relations bersveen the Union and the 
States; 
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the educational and economic interests of the weaker sections 
of the community like the Scheduled Castes and the Schedul- 
ed Tribes by providing that any special measures which 
might be taken to promote the interests of these classes may 
not be challenged on the ground of being discriminatory.* 
It further extended the scope of restrictions which might 
be imposed by law on the exercise of the right of freedom 
of Speech and expression so as to enable reasonable restric- 
tions to be imposed on this right in the interests of friendly 
relations with foreign States or public order or on the 
ground of incitement to offence. It, however, subjected 
every such restriction to judicial review on grounds of 
reasonableness. 

The Second Amendment 

The Constitution (Second Amendment) Act, 1952, 
brought Article 81 (i) (b) relating to representation in 
the House of the People into line with Article 170 (2) 
relating to representation in the State Assemblies. Article 
(^) (b), as it originally stood, provided that the States 
were to be divided, grouped or formed into territorial 
constituencies and the number of members to be allotted to 
each such constituency was to be so determined as to ensure 
that there would be not less than one member for every 
750,000 of the population and not more than one member 
tor every 500,000 of the population. The amended article 
removes the upper limit of representation. This amend- 
ment was necessitated in order to remove the difficulties 
which arose in effecting readjustment of representation of 
territorial constituencies in the House of the People as a 
result of the 1951 census is view of the overall limit of 500 

members prescribed in Article 81 (i) (b). 

The Third Amendment 

Under Article 569, Parliament had power to legislate 
m respect of certain essential commodities up to Januar}^ 

*This amendment was sequel to the decision of the Supreme 
Court that the communal G. O. of Madras Government contravened 
the provisions of Art 15 (1) (i9ja S. C. 226) clause 15 (4) was added 
to advance the interest of backward classes. 

fThc amendment was necessitated due to decision of Supreme 
Court in (i) Ramesh Thapper »■. State of Madras 1950 S. C. 124 and (2) 
^rij Bhushan State of Delhi 1950 S. C. 129. 
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25, ^95 5* As theCentre*s continued control over some of 
these commodities was considered desirable, the Constitu- 
tion (Third Amendment) Act, 1954, amplified the scope of 
entry 55 of List 111 in the Seventh Schedule by the inclusion 
in it of four classes of these commodities, foodstuffs,, 
cattle fodder^ raw cotton and raw jute. It further amplified 
the scope of that entry by the inclusion of imported goods 
of the same kind as the products of centralised industries 
in order that the Centre might be in a position to exercise 
full control over the development of such industries. 

The Fourth Amendment 

The fourth amendment dealt with zamindari abolition 
laws which came first in the Government’s programme of 
social welfare legislation. Subsequent judicial decisions 
interpreting Articles 14, 19 and 31 raised further difficulties 
in the way of the Union and the States putting through 
other and equally important social welfare legislation on the 
desired lines. It became, therefore, necessary to restate 
more precisely the State’s power of compulsory acquisition 
and requisitioning of private property and distinguish it 
from cases where the operation of regulatory or prohibitory 
laws of the State resulted in deprivation of property and 
also to save other social welfare legislations which affect 
proprietary rights from the purview of Articles 14, 19 and 
31. The Constitution (Fourth Amendment) Act, 195 5» 
accordingly further amended articles 31 and 31A so as to 
make provision for — 

(a) Making the Legislature the final arbiter as to the 
quantum of compensation to be paid, without 
leaving it open to the courts to go into the question 
whether the compensation provided under the law 
was adequate or not; 

{b) making it clear that the deprivation of property 
unaccompanied by any transfer of the ownership 
or right to possession of such property would not 
amount to compulsory acquisition or requisitioning 
of property; 

(f) saving laws providing for any of the following 
matters from challenge in the courts on the 
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ground of contravention of Articles 14, 19 and 
5 1 of the Constitution, namely : 

(i) the taking over the management of any property 
by the State for a limited period either in the 
public interest or in order to secure the pro- 
per management of the property; 

(//) the amalgamation of two or more corporations 
either in the public interest or in order to 
secure the proper management of any of the 
corporations; 

(Jit) the extinguishment or modification of any 
rights of managing agents, secretaries and 
treasurers, managing directors, or managers of 
corporations, or of any voting rights of share- 
holders thereof; 

(/V) the extinguishment or modification of any 
rights accruing by virtue of any agreement, 
lease or licence for the purpose of searching 
for, or working, any mineral or mineral oil, or 
the premature termination or cancellation of 
any such agreement, lease or licence. 

Asa corollary to the amendment of Article 31 A, the 
■Ninth Schedule was also amended by the inclusion in it of 
seven more laws.* Opportunity was also taken to amend 
Article 305 so as to put beyond doubt the authority^ of 
Parliament or of a State Legislature to make law introducing 
State monopoly in any particular sphere of trade or 
commerce.! 

The Fifth Amendment 

The Constitution provided that any Bill for the purpose 
of forming a new State or altering the area, boundaries or 
name of any State, could not be introduced in Parliament 

* These amendments were necessitated due to the decisions of 
the Supreme Court in a number of cescs i.e, Dwarkadasi*. Sholaput 
Mills Ltd. (1954 S. C. 92); State of West Bengal v Subodh Gopal (1954 
S. C. 92); West Bengal Settlement society Bela Bennerji (1954 S. C. 
170) 

■j* This was made to meet decision on Saglur Ahmed v. State of 
tJ. P. 1954 S. C. 728) 
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unless the views of the State Legislatures concerned were 
ascertained by the President. The Constitution (Fifth 
Amendment) Act» 1955, authorises the President to prescribe 
a time-limit for the States to communicate their views in 
the matter. 

Sixth Amendment 

As it was considered necessary that the Centre should 
also take over powers in respect of taxes on the sale and 
purchase of certain goods other than newspapers in the 
course of inter-State trade or commerce, the Constitution 
was further amended in 1956. The Sixth Amendment 
added entry 92-A to the Union List and made consequential 
amendments to entry 54 in the State List and Articles 269 
and 286. 

Seventh Amendment 

The Constitution (Seventh Amendment) Act, 1956, 
was enacted to implement the scheme of States reorganiza- 
tion as envisaged bv the States Reorganisation Act, 1956, 
and the Bihar and West Bengal (Transfer of Territories) 
Act, 1956. 

The scheme involved not only the establishment of 
new States and alterations in the areas and boundaries of 
the existing States but also the abolition of the three cate- 
gories of States (Part A, Part B and Part C). The Seventh 
Amendment, has, therefore, amended Article i and revised 
completely the First Schedule which now includes 14 States 
and 6 Union territories. 

The territorial changes and the formation of new 
States and Union territories needed a complete revision of 
the Fourth Schedule which provides for the allotment of 
seats to the various States in the Rajya Sabha. According 
to the revised Schedule 215 seats are allotted to the 14 States 
and Seven to the Union territories. 

The reorganisation scheme also necessitated a revision 
in the strength of the House of the people. The revised 
sections provide that the House shall consist of not more 
than 520 members, 500 to be chosen by direct elections 

16 
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from the territorial constituencies in the States and 20 re- 
presenting the Union territories to be chosen in such manner 
as Parliament may by law provide. The previous 
and lower limits have been abolished and it is now provided 
that each State shall be allotted seats for the House of the 
People in such manner that the ratio between the number 
of seats and the population is, so far as practicable, the 
same for all tlie States. 

The revision of the proviso to Article 13 1 was conse- 
quential on the disappearance of the part States. Since it 
may now be considered desirable under certain circumstan- 
ces to appoint a Governor for two or more States, a pro- 
viso has been added to Article 153 which removes a tech- 
nical bar to such an appointment. 

As the Reorganisation Scheme envisages bicameral 
legislatures for the new States of the Punjab and Mysore, 
Article 168 is amended to provide for the same. 

The seventh Amendment substitutes a new Article, 
Article 170, which lays down that the Legislative Assembly 
of each State shall consist of not more than 500 and nor 
less than 60 members chosen by direct elections from 
territorial constituencies in the State. The remaining 
provisos are more or less the same as those included for 
the House of the People. 

The former Article 171 fixed the maximum strength 
of a Legislative Council at one-fourth of the Legislative 
Assembly of the State. Although in larger States lihc LUtar 
Pradesh and Bihar, this maximum strength was adequate, 
in case of smaller States it was not sufficient. The new 
clause has thus increased the maximum strength of a Legis- 
lative Council to one-third of that of the Lower House. 

According to the proviso of former Article 216, it 
was left to the President to fix the maximum number of 
judges for each High Court by separate orders. The 
appointment of additional and acting judges for which a 
provision is now made in Article 217 would have thus 
involved frequent modifications in the order. Consequ- 
ently, the proviso has been dropped. 

The Indi.m Constitution previously debarred a High 
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Court Judge from practising in any court after his retire- 
ment from the Bench. The Seventh Amendment modifies 
Article 220 so as to relax this ban and permit a retired 
judge to practise in the Supreme Court and in a High Court 
other than the one in which he was a permanent judge. 

New Articles, Articles 250, 251 and 252, have been 
substituted with a view to providing for the extension 
of jurisdiction of High Courts to Union territories and the 
establishment of a common High Court for two or more 
States. These amendments were necessitated as a result 
of the reorganisation of States and the creation of Union 
territories. 

The Seventh Amendment has also amended Part VIII 
of the Constitution. It is now provided that the Union 
territories shall be administered by the President, to such 
an extent as he thinks fit, through an Administrator to 
be appointed by him. It also empowers the President to 
appoint the Governor of a State as the Administrator of an 
ad oining Union territory. At the same time, the President 
is authorised to make regulation for the peace, progress 
and good government of the Andaman and Nicobar and 
the Laccadive, Minicoy and Amindivi Islands. 

Formerly, the President was empowered by Article 
2 j 8 (Clause I) to entrust Union functions to a State Govern- 
ment or its officers. This lacuna proved to be a hinffiance 
to the execution of certain developmental projects in the 
State. By incorporating a new Article 258 (A), the Sixth 
Amendment has sought to obviate this difficulty. 

The Seventh Amendment amplifies the scope of 
Article 298 by authorising the Union and the State Govern- 
ments to carry on any commercial and industrial under- 
taking, trade or business and to acquire, hold and dispose 
of property, etc. The executive power of the Union and 
the States in this respect is, however, subject to legislations 
of the Union and the State concerned, respectively. 

The new Articles 550 (A) and 3J0 (B) ate designed to 
implement the recommendations of the States Reorganisa- 
tion Commission with regard to safeguards for linguistic 
minorities. Accordingly, it is now enjoined upon every 
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State to provide adequate facilities for instruction in the 
mother-tongue at the primary stage of education to children 
belonging to linguistic minorities. To this end,^ the Presi- 
dent can also issue directions to any State. Article 350 (B) 
envisages the appointment of a special officer who will 
investigate all matters relating to the safeguards provided 
for linguistic minorities under the Constitution and report 
to the President thereon. The report shall be laid before 
each House of Parliament and also sent to the Government 
of the State concerned. 

By amending Article 371^ the Seventh Amendment 
has also provided for the constitution of regional committees 
of the Legislative Assemblies of the new Andhra Pradesh 
and Punjab States and the establishment of separate Deve- 
lopment Boards for Vidharbha, Marathawada, the rest of 
Maharashtra, Saurashtra, Kutch and the rest of Gujarat. 
The revised Article also envisages equitable allocation of 
developmental expenditure in these areas and the provision 
of adequate facilities for technical, educational, vocational 
training and employment in services under the control of 
the State Governments in respect of these areas. Other 
provisions of the Seventh Amendment relate to the power 
of the President to adapt laws in force in the country before 
the commencement of this Amendment to accord with the 
provisions of the Constitution as amended, e.g. theDevaswom 
Fund, the duration of the Andhra Pradesh Legislative 
Assembly, the Second Schedule, the entries in the Lists 
relating to the acquisition and requisitioning of property, 
provisions relating to ancient and historical monuments and 
certain other consequential and minor amendments. 


CHAPTER 16 

INTEGRATION AND REORGANISATION OF INDIAN STATES 

Growth of Indian States 

The story of the origin Rnd growth of the Indian States 
is as fascinating as the story of the Arabian Nights. Most 
of the States in India were born at a time when the glorious 
edifice of the Mughal Empire was tottering through internal 
disscntions and foreign invasions, and the East India 
Company began to fish in troubled waters by aiding now 
this native prince and now that native prince, y ^ 
up its Empire by annexing the territories of the defeated 
rulers and by entering into treaties, sanads and agreements 
with more powerful neighbours. ^ ^ ^ / 

Relations with the East India Company ^ 

Sir William Warner* has divided the history of the 
Indian States into three periods 

(i) From 1757 to 1813 

(ii) From 1813 to 1858, and 

(iii) From 1858 to 1949- 

First Period in I" Ais period the keynote 
of the Company’s policy was one of non-mtervenUon or 
limited liability. During this period of id years, the British 
East India Company was not very strong and so it entered 
into treaties with existing States on a basis of reciprocity 
and equality, endeavouring as fat as possible to avoid 

annexations. 

Second Period During the second period 

the Company pursued a policy of domestic intervention and 
compeUed the States to accept the Company as the para- 
mount power in the country through a system of subsidiary 
alliances. The States joining these alliances were to conduct 
foreign relations through the Company and not to employ 
non-Britishers and Europeans. In lieu of this the British 
Government guaranteed the territorial integrity ot the 

• Lee Warner, Ibt l^el'm States of India, pp. 5 3—1® 
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States. Later, this policy was carried further to provide for 
the annexation of States. This policy was followed by 
Dalhousie, who evolved the theory of doctrine of lapse. 
This meant that in the absence of natural heirs to a throne, 
the sovereignty of Indian States lapsed to the British Govern- 
ment. The Great Revolt of 1857 was direct outcome 
of the two policies of annexation and subsidiary alliances 
pursued during this period. 

Third Period (iSfS — 194/y The third period may be 
characterised as the period of subordinate alliances. There 
was a fundamental change in the relations of the Indian 
States with the East India Company after the Great Revolt 
of 1857. After this event, the Indian States were allowed 
to exist because of their usefulness as *a breakwater to the 
political storm*, and as faithful allies of imperialism.* The 
existing Indian States were brought under the suzerainty 
of the Crown. The Crown offered to honour and maintain 
the treaties or engagements made between the Indian States 
and the East India Company and guaranteed their territorial 
integrity and rights. 

Characteristics of Indian States 

During British rule, the total number of Indian States 
was 561. They covered an area of 715, 964 square miles 
or nearly 45% of the total area of India. Their population 
(95*2 million) comprised nearly 24 per cent of the total 
population of India. The States varied in size and re- 
sources. On one hand, there was the Hyderabad State 
with an area of 82,698 square miles, a population of about 
16 million and an annual pre-war income of more than 
eight crores of rupees. On the other hand, there was a 
tiny estate under the Gujarat States Agency called Bilbari, 
which had an area of 165 square miles, a population of 27 
souls and an annual income of Rs. 80. These States were 
not compact and were scattered all over the sub-continent. 

They differed also in status and rank. Only 40 of them 
had treaty relations with the Paramount Power. A large 
number of them had been granted sanads which recognized 
their right to succession and guaranteed their territorial 


♦ Whitt Paper on Indian States^ p. 135. 
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integrity. The rest of them were recognized in different 
ways. The Indian States recognized the suzerainty of the 
British Crown and claimed to be sovereign in their internal 
affairs. The degree of autonomy enjoyed by the States 
varied considerably. Some bigger States like Mysore, 

Hyderabed, Travancorc and Baroda enjoyed almost sovereign 

powers and were independent of control in internal affairs, 
while others enjoyed little or no powers. Some States were 
highly advanced and owned their own railways, posts and 
telegraphs, currency and mints, universities, etc., but most 
of them depended for these services on British India. Some 
States maintained High Courts and had introduced parnal 
responsible government by establishing elected Legislative 
Councils, but in a vast majority of them complete autocra^ 
prevailed, and civil liberties were denied to citizens. Ine 
majority of the States as a whole were feudal in character 
and lagged far behind the Provinces in political develop- 
ment. 


Classification of Indian States by Butler Committee (1927) 

Owing to diversity in the structure of Inian States 
it was difficult to classify them on a scientific basis. The 
best classification was made by. the Butler Committee, 
which divided them into three distinct categories. 

('I'l 108 States, the rulers of which enjoyed a permanent 
dynastic salute of II guns, and who were qualified for 
membership of the Chamber of Princes m their own 

ri^ht ; , . j 

(z) I a? States, the rulers of which were represented 

in the Chamber of Princes by 12 members elected by them- 

selves ; . . .• v u j 

(3) The remaining 327 estates, jagirs, etc., which had 

no representation in the Chamber. 

Chamber of Princes 

In 1017 at the time of the visit of Mr. Montague to 
India the Princes expressed a desire to form an all-India 

organization to discuss matters of common interest and to 

place the same before the Viceroy. The P[‘oces hoped that 
ly means of this organization they would be able to escape 
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from the rigid control of political agents and bring the 
weight of their united strength to bear on the paramount 
power. 

Composition. The Chamber of Princes was constituted 
on February 8, 1921. Originally, the Chamber consisted 
of 12 members, but later its strength was increased to 140 
members. Membership of the Chamber was voluntary. 

The States of Hyderabad and Mysore did not join it. The 

Chaniber elected a Chancellor and a Pro-Chancellor and a 
standing committee of 35 members. The Viceroy was the 
ex-officio President of the Chamber. 

Jurisdiction. The Chamber was a purely consultative 
body. It discussed matters of common interest. It was 
not empowered to discuss the internal affairs of a State nor 
question the authority of a ruler in the administration of his 
State. If there was a conflict between one State and another, 
or between one State and the Central or local Government, 
the matter was settled by a Commission consisting of a 
Judge and two nominees of the parties. If the Viceroy 
did not agree with its finding, he could refer it to the Sec- 
retary of State for his final decision. 

Importance oj the Chamber. The idea of the establish- 
ment of a Chamber of Princes was highly commended by 
the Statutory Commission in its Report of 1930. “The 
estabhslimcnt of the Chamber of Princes marks an impor^ 
^nt stage in the development of relations between the 
CroTAn and the States, for it involves a definite breach in an 
earlier principle of policy according to which it was rather the 
aim of the Crown to discourage joint action and joint 
consultation between the Indian States and to treat each 
State as an isolated unit apart from its neighbours. That 
principle, indeed, h.ad already been giving place to the idea 
of conference and co-operation amongst the ruling Princes 
of India, but this later conception was not embodied io 

permanent shape until the Chamber of Princes Was cstab 
lished”*. 

The Chamber of Princes did not, however iustifv it* 
existence. It acted merely as an advisory body and its Lci- 

» White Piper on Indian States, Vol. I p. 5,. 
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sions were not binding on the Government or on the rulers 
of States. The members of the Chamber could not freely 
express their views in the presence of the Governor-General 
and were overawed by him. The Chamber also made a 
distinction between princes and princes and proved a source 
of permanent discord among the rulers. It did not succeed 
in chalking out a common policy for improving the lot oi 
the people of the States. 

Paramount Power and the Indian States 

In their dealings with the British authorities, the Indian 
States were never sovereign or independent entities. e- 
fore the assumption of direct sovereignty by the Crown it 

was stated that the mutual relationship between the bta es 

and the Company was based on international law, but a c 
1858 the British Government became the Paramount Power 
in India, and the existence and prospetit)’ of the Native 
States depended upon ‘its fostering favour and benign 
protection’. The Paramount Power looked after the in- 
ternational affairs of native States and claimed an exclu ve 

authority of making peace or war, and of "'8° 
treaties with foreign powers on their behalf, 
ternal affairs of the States also, the Paramount Power int r- 
vened whenever it thought it was necessary to do so m he 
interests of good administration or the safeguarding of im- 

perial interests. 

Definition of Paramountcy 

The term ‘paramountcy’ is difficult to 
the supreme and pre-eminent authority x of 

Crown^n relation^o the internal externa affair of 

Indian States. Originally, the relations bct'veen the Indian 
States and the British Government w;ere 

treaties, engagements, wtWr and usage. Bu -pi,;. Indian 

they were Treated as mere scraps of P»P«- J 
States came under the control of the Crown botli n t u 

internal and external affairs. The ‘ 

amountcy or suzerainty of the Crown f ?j .^^rabad 

Lord Rehing in his letter to the Nizam f 

written in 1926. He wrote, fn .^no Ruler 

British Crown is supreme in India and therefore n 
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of an Indian State can justifiably claim to negotiate with the 
British Government on an equal footing- Its supremacy is 
not based only upon treaties and engagements, but exists 
independently of them and, quite apart trom its prerogatives 
‘in matters relating to foreign powers and policies, it is the 
right and duty of the British Government, while scrupu- 
lously respecting all treaties and engagements with the 
Indian States, to preserve peace and good order throughout 

India The right of the British Government to intervene 

in the internal affairs of the Indian States is another instance 
of the consequences necessarily involved in the supremacy 

of the British Crown But internal, no less than external, 

security which the Ruling Princes enjoy is due ultimately to 
the protecthig power of the British Governesient^ and where 
imperial interests are concerned, or the general welfare of 
the people of a State is seriously and grievously affected by 
the action of its Government, it is with the Paramount 
Power that the ultimate responsibility for taking remedial 
action, if necessary, must lie. The varying degrees of inter- 
nal sovereignty which the Rulers enjoy are all subject to 
the due exercise by the Paramount Power of this responsi- 
bility*’. 

4 

Implications of Paramountcy 

The theory of paramountcy, therefore, carried the 
following implications : — 

(1) No State was sovereign and had any status in in- 
ternational law. All the States were dependencies and 
functioned under the supreme control of the British 
Government. 

(2) The States were not allowed to maintain any rela- 
tions with foreign Powers. 

(3) The British Crown controlled the relations of 
Indian States in their dealings with one another and settled 
all their disputes. 

(4) The British Crown could call upon the armed forces 
of the States to participate in a war in w^hich the British 
Empire was involved. 

(5) The British Crown could interfere in the internal 
affairs of the States in the interests of justice and good 
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government and to protect imperial interests. Reference 
may be made here of the deposition of the Maharaja of 
Manipur in 1871 on a charge of unfitness ; to the abdication 
of the Maharaja of Nabha in 1922 and his internment in 
Kodaikanal in 1928 on charges of disloyalty and seditious 
associations; to the British Government’s refusal in 192.6 
to permit the late Maharaja of Kashmir to exclude the heir 
in descent in favour of his adopted son and to the Ruler of 
Alwat’s forced absence from his State and his deposition 
in 1936. In all these instances. Paramountcy was vigorously 
asserted to the extent of controlling succession and securing 
transfer of allegiance of the people of a State from one ruler 

to another. 

From the above, it is dear that the Indian Princes enjoy- 
ed their rights only by sufferance. Ail rights arising out ot 
treaties, engagements or annexations were not legal y en- 
forceable. 

Legal Rights of States 

The Rulers, nevertheless, enjoyed certain n^its which 
they could claim from the Paramount Power. They were 

guaranteed : — 

(1) Maintenance of territorial integrity of the States; 

(2) Security from external aggression and internal dis- 
turbances ; , • 

(5) Maintenance of the dynastic rights and privileges 

of the Rulers. 


Mode of the Exercise of Paramountcy 

The paramountcy of the British Crown was exercised 
through tL Viceroy who was the representative 'he Bn ish 
in Tn/4i<i Thc Viccfov cxctclscd complete control 

S i r M.. ,hj Dop.„«„ ot 

the Government of India of which he was the head. 

The Political Department appointed Resi^nts or Agents 
to the Governor-General in Indian States. These pe'h.t'eal 
officers were not responsible to the princes or the sub|ects 
of the States, but only to the Goyctnot-Gcneral Ihey 
acted as a channel of communication between the State and 
the Paramount Power. They kept a close watch over the 
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activities of the Rulers. It was at their instance that the 
Viceroy often intervened in the internal administration of 
States. 

Functions of Political Agents. The Political Agents per- 
formed two functions : — 

(i) Executive and (2) Judicial. 

As heads of administration, they supervised the 
administration of the rulers of the States, collected ttibutes 
from them and remained in touch with the private lives of 
the rulers. 

As judicial officers, they settled bounda^ disputes bet- 
ween different States and regulated extradition of criminals. 

Thus, they enjoyed unique powers and exercised almost 
arbitrary authority in the States. In the words of Sardar 
K. M. Pannikar, “All those who have direct experience of 
Indian States know that the whisper of the regencj? is the 
thunder of the State and there is no matter on which the 
Resident doe^ not feel qualified to give advice”. 

The States under the Act of 1935 

The Government of India Act of 1935 sought to 
establish a constitutional relationship between Indian States 
and provinces through a plan of an all-India federation. 
The Act of 1935 withdrew the paramountcy duties from 
the Government of India and provided for their exercise 
directly by the Crown. It created the office of the Crown 
representative, who was to act as an agent of the Crown 
in all dealings with the Indian States. The Governor- 
General, who was appointed in this capacity, was to deal 
with the Crown's relations with the Indian States without 
reference to the Government of India. This was done with 
the avowed purpose of driving a wedge between British 
India and the States. 

Moreover, the proposed Federation w^as to be a dis- 
parate union of democratic British Indian Provinces and 
autocratic Indian States. The British Indian Provinces had 
to accede to the Federation perforce, but the Indian States 
were given option in the matter of acceding to the Federa- 
tion. The Indian Federation could come into being only 
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if not less than 52 States with half the aggregate popula- 
tion of India signed the Instrument of Accession. The 
Act also granted weightage to the States, />., although they 
comprised 23 per cent of the population of India, they were 
given 35 pet cent representation in the Lower House and 40 
per cent in the Upper House. This was done with the pur- 
pose of vetoing the constitutional advance of India towards 

responsible government. 

The plan of the Federation failed to materialise because 
all sections of Indian opinion were opposed to this obnoxious 

scheme. 


Cripps Proposals and the Indian States 

TheCripps Proposals contemplated a Union of India 
on the basis of the voluntary accession of the States to the 
Indian Union. It also made provision for negotiation by 
the States for the revision of their treaty arrangements The 
Princes, however, decided to stay out of the Indian Union 

and to form a separate Union or Unions on the same terms 

as the non-acceding provinces. 


The Cabinet Mission Plan and ihe Indian States 

The Cabinet Mission Plan declared that on the achieve- 

mentof independence by India. Paratnountcy would lapse. 

The States were advised to accede to the new Indian Ijnion 
through negotiations and participation in the work of the 

Constituent Assembly. 


Indian Independence Act 

The Act, while declaring that Paramountcy of the 
Crown would lapse, remained silent in regard to the rela- 
tionship between the Dominion and the States. The Indian 
States were allowed to join any of the two Dominions they 
liked or remain independent. This created a difficult situa- 
tion. As most of the States were situated within the 
geographical limits of India, it was very vital that they w^re 
brought into an organic constitutional relationship with her 
before August 15, 1947. 

Integration of States 

The Princes as a class did not move with the times, A 
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vast majority of them had no sympathy with the freedom 
movement in India. After the declaration of transfer of 
power by the British, some of the States like Travancore, 
Junagadhand Bhopal tried to establish their independence. 
A few others dreamt of establishing unions of princely 
states. But they soon realised that it was foolish on their 
part to nurse such a hope. Neither the Government of 
India nor the subjects of the States could tolerate these 
ambitions. The Indian National Congress rejected the 
claim of independence put forward by some of the States 
and also the theory of paramountcy based on a personal 
contract between the British Crown and the Princes. The 
All-India Congress Committee in its Resolution passed on 
June i6 emphasised that ‘‘Sovereignty resides with the 
people, and if paramountcy lapses, resulting in the ending 
of the relationship of the States to the Crown, the inherent 
rights of the people are not affected thereby for the worse”. 
Mr. Nehru in his speech at the A. I. C. C. asked the princes 
to accede to the Indian Union either individually or in 
groups, and warned them that the Congress would not 
recognize the independence of any State whatsoever. 

Sardar Patel’s Efforts for Integration 

The policy enunciated by the Congress w’as carried out 
by Sardar Patel, the then Minister for States. He issued an 
appeal to all the Princes on July 5 to accede to the Indian 
Union in their own interest as well as in that of India, on 
three subjects (Defence, Foreign Affairs and Communica- 
tions). This appeal was followed by an address delivered 
by Lord Moumbatten to the Chamber of Princes on July 
25. Lord Mountbatten told the Princes that most of the 
States were geographically linked with India and they could 
not avoid this geographical compulsion. They w'cre to accede 
to India only in respect of three subjects, Defence, Ex- 
ternal Affairs and Communications. This would relieve 
them of the worry of managing these affairs, without sacrific- 
ing their internal autonomy. In case they did not accede 
to one of the tv’o Dominions, chaos would result which 
would harm them most. 

This appeal had a very desirable effect on the Princes. 
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Most of them acceded to the Indian Union. The Nizam 
of Hyderabad, under the pressure ofRazakars and Muslim 
communalists, held out for a time. But he had to accede to 
the Indian Union after the successful completion ot the 
police action in September, 1948. Junagadh State had to 
undergo an internal revolution, as its subjects wanted t e 
Nawab to accede to the Indian Union and the State had 
joined Pakistan against their wishes by deceit. After sotne 
time the ruler fled away to Pakistan and the State acce e 
to India at the behest of its Diwan. The accession was later 
confirmed by a plebiscite held in February, 1948. 

Kashmir acceded to the Indian Union provisionally m 
October, 1948, after it was attacked by Pakistan The 
Constituent Assembly of Kashmir has now ratifie 


formal accession. 

The accession of the States to the Indian Union did 
not solve the problem of the States. Ihc urgent nee . 
consolidation of smaller States into large units and tbe moder- 
nization of their administrative machinery. » 

was also great need for the introduction of se ‘^ 9 ^* 
in the States to satisfy the political aspirations o 

The States Ministry had to undertake the wor g 

tion and democratisation of States 

fresh agreement was signed with the States ^ ^ 

which the latter transferred to the Centre some m j 


for administration. 


Integration 

The integration of States was achieved as follows. 

I. 216 States with a total area of 
a population of 1,90,00,000 were merged wi 

not*s States. 


2. 273 States with an area of 2,13,45° CMrp^s'unions. 

1 population of 5,47,00,000 were merged into S ^ j 

rlic'first Union was born when 217 Kathiawar States jd 
hundreds of estates joined to form a union ca c -■ i-nown 
Other unions followed soon after and they v- 
as Rajasthan, Pepsn^ Madhya Bharat and Travanco 

5. 61 States with an area of 65,704 sq. mi es an 
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population of about 70 lakhs were constituted into seven 
•centrally-administered areas. The names of these States 
were : Bhopal, Kutch, Bilaspur, Tripura, Manipur, Him- 
achal Pradesh and Vindhya Pradesh. 

Only three States, namely, Hyderabad, Mysore and 
Jammu and Kashmir remained unaffected by the process 
of merger or integration. The total number of States or 
State’s Unions to which the former 550 old States were thus 
reduced was 15. 

In less than 2i years after freedom, the process of 
territorial integration was thus complete. This reform, 
boldly conceived and swiftly executed, marks a historical 
event of unparalleled significance. In the entire history of 
the world there has been no comparable evolution where 
■casualties, both of men and values, were so few. 

Prhy Purses. The rulers of all the merged or integrat- 
ed States were guaranteed an annual payment called privy 
purse. Its basis of calculation was somewhat as follows : 

For the first one lakh of State revenue 15 % 

For the next four lakhs „ „ ... 10% 

For the next five lakhs „ „ ... 7 j% 

This was subject to an overall maximum of Rs. 10 
lakhs. This maximum was exceeded in the case of a very 
small number of States and that also for the life-time of the 
present rulers. 

The total annual privy purse commitments of the 
Government of India amount to Rs. 5*8 crores. The 
maximum amount of privy purse has been guaranteed to 
the ruler of Hyderabad State, Rs. 50 lakhs per year. 
Next in order of importance are Baroda Rs. 26,50,000; 
Mysore Rs. 26,00,000 ; Travancore Rs. 25,00,000; Jaipur Rs. 
18,00,000 ; Jodhpur Rs. 17,15,000 ; Bikaner Rs. 17,00,000; 
Patiala Rs. 17,00,000 and Indore Rs. 15,00,000. The 
minimum amount of privy purse has been provided for the 
ruler of Katoudia. This purse amounts to Rs. 192 per 
annum only. 

Reorganiiation of States 

The rapid integration of the Indian States described in 
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the previous pages, though an event of considerable his- 
torical significance, was accompanied by the carrying over 
to the new democratic set-up of certain vestiges of the old 
pattern which resulted in disparate status being accorded 
to the component units of the Union. Some transitional 
measures had, therefore, to be adopted to fit these units into 
the constitutional structure of the country. The States 
of the Indian Union were divided into three categories, 
namely. Part ‘A*, Part ‘B’ and Part ‘C States. The 9 part 
‘A’ States represented the former Governor’s Provinces, 8 
Part ‘B’ States included five States Unions, and the States 
of Jammu and Kashmir, Mysore and Hyderabad, and the 10 
part ‘C’ States comprised the former centrally-administered 
Chief Commissioner’s Provinces and a few other princely 
States taken over under the Union administration. This 
arrangement was by no means satisfactory. 

Plans for Reorganization 

We have said earlier that the division of India into 
various states and provinces was not made on any rational 
linguistic, administrative or financial considerations. It 
was based on convenience and was born out of the exi- 
gencies of the situation. Soon after independence, there- 
fore, the States started clamouring for reorganisation on the 
basis of linguistic homogeneity. The Indian National 
Congress had lent this demand its full moral support from 
1920 onwards, when at its Nagpur session it declared that 
the formation of linguistic provinces would be one of its 
political objectives. In fact, its own organizational set-up 
was based on some sort of linguistic division of the 

country. 

In 1948, the Constituent Assembly appointed the Dar 
Commission to report on the reorganisation of States. It 
recommended that in forming provinces the emphasis should 
be primarily on administrative convenience and the princi- 
ple of homogeneity of language should only subserve that 
end. TheJ.V.P. Committee appointed by the Congress 
at its Jaipur session to review the problem in the light of 
the Dar Commission’s Report made a similar finding. It 
struck a note of warning against an unalloyed linguistic 
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approach and urged that in reorganising the States, the 
primary consideration should be the security, unity and 
economic prosperity of the country. 

These reports, for obvious reasons, did not satisfy many 
sections of vocal public opinion. The result was that in 
several States agitation was organised for the reorganisation 
of the country on a linguistic basis. This agitation became 
very strong in Andhra and the Government had to bow 
down to public opinion and create a separate State of And - 
radesh on October i, 1955. Soon after this, the other 
States also intensified their demand. The Government ot 
India, in the circumstances, thought it best to appoint a 
States Reorganisation Commission to examine the whole 
question objectively and dispassionately. 

The States Reorganisaxion Commission 

The Commission was constituted on December 29, 
1955. It comprised three members, Shri Sayid Fazl Ah, 
Chairman, and Shri H. N. Kunzru and ShriK. M. Panikkar, 
members. The Commission toured the entire country and 
interviewed over 9,000 persons. It examined over 1,52,000 
memoranda and submitted its report on September 30, 1955* 

The Commission remarked that it could not accept 
language as the basis for the reorganisation of States. It 
laid down four tests for satisfying the requirements ot 

reorganisation, (i) preservation and strengthening the 

unitv and se*'. .y of India; (2) linguistic and cultural homo- 
geneity ; '31 ilnancial, economic and administrative corisi- 
derations, Mid (4) the need for the successful implcmcntauon 
of the Five-Year Plans. 

The case put fon,vard by each State was, however, 
considered on its own merits. Its final recommendations 

were briefly as follows : — 

I India should be divided into 15 States, namely, 
Andhra, Assam. Bihar. Bombay. Hyderabad, Jammu and 
Kashmir, Kerala, Karnatak, Madras, Madhya Pradesh, 
Orissa, Punjab, Rajasthan, Uttar Pradesh and West Bengal. 

2. Three territories, namely, Delhi, Manipur and And- 
aman and Nicobar islands, should be administered as Central 
areas. 
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3. All part *C States should be abolished. 

4. The constituent States of the union should be 
treated on a par in respect of their powers and position in 
the Constitution. 

In a separate note of dissent, the Chairman recommend- 
ed that Himachal Pradesh should be administered as a Central 
territory, while Shri Panikkar favoured the creation of a 
new State to be called the State of Agra consisting of part 
of Uttar Pradesh, Madhya Bharat and Vindhya Pradesh. 

The report was released for eliciting public opinion on 
October lo, 1955. It received a mixed reception. It was 
considered by political parties, various public bodies, the 
State legislatures and Parliament. Over 1,22,000 memo- 
randa and representations were received by the Government. 

On January 16, 1956, the Government of India an- 
nouced its decisions on most of the recommendations of 
the Commission. In doing so, it accepted most of the 
Commission’s recommendations but altered a few of them 
on grounds of mutual agreement among the parties con- 
cerned. It accepted, for example, the formation of Kerala, 
Madhya Pradesh and the Andhra Pradesh States. In 
respect of Himachal Pradesh, it accepted the recommenda- 
tion of the Chairman. The formation of Bombay, Gujarat 
and Maharashtra States proved to be the most controversial 
subject. The Government first decided that Bombay should 
be constituted into a separate City State, and Maharshtra 
and Gujarat should be formed into separate units. After 
prolonged discussions and negotiations, it was finally decid- 
ed that Bombay should constitute a bilingual State, com- 
prising the Gujarati- and Marathi-speaking areas, and the 
whole of Bombay. 

Three draft bills incorporating the decisions of the 
Government were placed before Parliament. These bills 
were known as the States Reorganisation Bill, the Bengal 
and Bihar Transfer of Territories Bill, and the Constitution 
(7th Amendment) Bill. These three bills were finally passed 
by both the Houses in September, 1956. 

Reorganised States 

The three Acts came into force from November i, 1956. 
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According to these, the Indian Union 

States and 6 Union Territories. Moreen 98 per 

population of the country is covered by the i^d 

lew than 2 pet cent is left under Territories. 

docs not bring about any territonal change in the totes ot 

Assam, Orissa, U. P., Jammu and and KashnM. 

entirely new State is Kerala, though it generally ^eptes^to 

the former State of Travancore-Cochm, 

Andhra State, comprising most of the former Hyderabad 
State, is renamed as Andhra Pradesh. 


The following table gives the area, population and capi- 
tals of the re-organised States and Union Territories . 


S. No. State/Territory Area Population Capital/Head- 

(in Sq. Miles) quarters 


STATES 

1 . Andhra Pradesh 

105,963 

31,260,605 

Hyderabad 

s 

2. Assam 

85,012 

9,043.707 

Shillong 

3 . Bihar 

67,164 

38,779.562 

Patna 

4. Bombay 

190,919 

48,263,515 

Bombay 

5 . Jammu and 

92,780 

4,410,000 

Srinagar 

Kashmir 

6. Kerala 

15,055 

15,5 50,631 

Trivandrum 

7. Madhya Pradesh 

171,201 

26,072,340 

Bhopal 

8. Madras 

50,110 

29.974,155 

Madras 

9. Mysore 

74,326 

19.599.363 

Bangalore 

10, Orissa 

60,136 

14.645.946 

Bhubaneshwar 

11. Punjab 

47.456 

16,134,890 

Chandigarh 

12. Rajasthan 

^52.077 

15.971.997 

Jaipur 

13. Uttar Pradesh 

113,409 

63.21 5.742 

Lucknow 

14. West Bengal 

33.945 

26,306,602 

Calcutta 

Total 

1.239,533 

557,029,055 
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TERRITORIES 




I. 

Andaman and Nicobar 



* 


Islands 


30,971 

Port Blair 

2 . 

Delhi 

578 

1,744,072 

Delhi 

3 - 

Himachal Pradesh 

10,904 

1,109,466 

Simla 

4 * 

Laccadive, Minicoy & 





Aminidivi Islands 

10 

21,441 

• • 

5 * 

Manipur 

8,628 

577,635 

Imphal 

6. 

Tripura 

4,032 

639,029 

Agartala 


Total 

27,367 

4,122,614 



Grand Total i 

,266,900 361,151,669 



An Assessment 

The reorganisation of Indian States constitutes one of 
the most significant achievements of the Indian Republic in 
recorded history. The main features of this reorganisation 
are : (i) the setting-up of larger States so as to enable 
better co-ordination and more efficient execution of plans 
for economic development and welfare of the people ; (2) 
disappearance of Part ‘C States and their merger in adjoin- 
ing States ; (3) the elimination of distinction between part 
‘A’, ‘B’ and ‘C States ; (4) the ending of the institution of 
Rajpramukhs, the former heads of Part ‘B* States, (5) the 
removal of the distinction between High Courts in various 
States and their being brought on to a uniform level, and 
(6) the organisation of Zonal Councils for discouraging 
narrow regional loyalties and promoting a wider national 
outlook. The perspective in which the reorganisation of 
States has been accomplished is admirably summed up in 
the following words of the States Reorganisation Commis- 
sion : 

‘Tt is the Union of India that is the basis of our nation- 
ality. It is in this Union that our hopes for the future are 
centred. The States are but the limbs of the Union and 
while we recognise that the limbs must be he;uthy and 
strong, any element of weakness in them should be eradi- 
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cated. It is the strength and the stability of the Union and 
its capacity to develop and evolve that should be the 
governing consideration of all changes in the country”. 

ZONAL COUNCILS 

One of the significant features of the States Reorganisa- 
tion Act is that it provides for the setting up of five Zonal 
Councils. These provide a forum for inter-State co-opera- 
tion, for the settlement of inter-State disputes and the 
promotion of inter-State development plans. The five 
Zonal Councils will be as follows : 


Northern Zone 


Central Zone 


Eastern Zone 


Western Zone 


Southern Zone 


comprising the States of Punjab, 
Rajasthan, Jammu and Kashmir 
and the Union Territory of Delhi 
and Himachal Pradesh. Area 
284,000 sq. miles. Population 39 

millJrsn 


comprising the States of Uttar 

Pradesh and Madhya Pradesh. Area 
284,000 sq. miles. Population 89 
million. 


— comprising the States of Assam, 
West Bengal, Bihar, Orissa and the 
Part ‘C' States of Manipur and Tri- 
pura. Area 2,59,000 sq. miles Popu- 
lation 90 million 

— comprising the States of Bombay 
and Mysore. Area 265,000 sq. miles. 
Population 67 million. 

— comprising the States of Andhra 
Pradesh, Madras and Kerala. Area 
171,800 sq. miles Population 75 
million. 


In the States of Punjab and Andhra Pradesh, regional 
committees of the legislatures have been constimted with 
the object of catering to the special needs of the region 
concerned within the framework of the unified State 
structure. 
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Linguistic Safeguards 

Both the States Reorganisation Act and the Constitu- 
tion Amendment Act have provided adequate safeguards 
for linguistic minorities, for it was known that even in 
the re-organised States there would be large groups of 
such people. It has been provided, for example, that each 
linguistic minority will have the right to receive education 
in its mother-tongue at the elementary stage. It is also 
provided that the State Governments will take steps to 
provide for the use of minority languages for certain official 
purposes, and to secure for the linguistic minorities liberal 
facilities in respect of secondary education and recruitment 
to State services. The Constitution Amendment Act fur- 
ther provides for the appointment of a special officer for 
linguistic minorities, who will report to the President on 
the working of the safeguards and whose reports will be 
laid before each House of'Parliament and sent to the Govern- 
ments of the States concerned. 
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AIMS OF THE CONSTITUTION 


To secure to all its citizens; 

JUSTICE, Social, Economic and Political; 

LIBERTY of Thought, Expression, Belief, Faith and 

Worsh4>; 

equality of Status and of Opportunity. 

And to promote among them all; 

FRATERNITY, assuring the Dignity of the Indivi- 
dual and the Unity of the Nation. 

FUNDAMENTAL RIGHTS 

(1) Equality before Law. 

(2) Equality of Opportunity. 

(5) Abolition of Umouchability. 

(4) Right to Freedom, including Freedom of 
Speech, Assembly, Profession, etc. 

(5) Protection of Life and Personal Liberty. 

(6) Right against exploitation. 

(7) Freedom to profess, practise and propagate 
any religion. 

(8) Cultural and Educational Rights. 

(9) Right to Property. 

(10) Right to Constitutional Remedies. 




CHAPTER 17 


THE SALIENT FEATURES OF THE CONSTITUTION •'/ 

The Constitution of a State is a body of rules outlining 
the structure of a government and determining the rights and 
duties of its citizens. In the words of Lord Bryce, “The 
Constitution of a State or nation consists of those of its rules 
or laws which determine the form of its government and the 
respective rights and duties of it towards its citizens, and of 
the citizens towards the government There are marked 
differences in the Constitutions of various states which have 
resulted from the peculiarities of their political systems, needs 
and traditions. The Constitution of the Indian Republic, 
which was passed by the Constituent Assembly on Novem- 
ber z6, 1949 and came into operation on January 26, 1950, 
has also certain peculiar features of its own. 


The Preamble to the New Constitution 

The New Constitution reflects the ideals and aspirations 
of the people of India for freedom, economic and social |us- 
dcranS a better life. These are embodied in the Preamble 
to the Constitution which runs as follows : 

“We the people of India, having solemnly resolved to 
consSute India into a sovereign, democratic republic, and 
1 to secure to all its citizens, justice, social economic and poli- 
' ti°cal liberty of thought, expression, belief, and equality of 
i smus and of opportunity ; worship ; and to promote among 
i them all fraternity assuring the dignity of the individual an 
‘ the^nity of the nation ; in out constituent assembly this 26th 
' da^of November .949,, do hereby adopt, enact and give our- 

The PreSiesWtes that the Constitution originates from 
the Dcoplc. Some critics point out that the Constituent 
Assembly elected on a restricted franchise could hardly c aim 
this richt But they forget that under conditions in which 
Se fetuent Ass’^mbl? came into being direct elec^ons 
wr»re not Dossiblc. Thc clcctions to the Provincial Assem- 
blies which elected the members of the Constituent Assemb y 
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had been concluded a little before. The elected members of 
the Constituent Assembly represented all shades of political 
opinion in the country and all communities, interests and 
groups. Eminent persons like Pandit Hriday Nath Kunzru, 
Sit AUadi Krishnaswami Iyer, Dr. Shyama Prasad Mukerji, 
Shri Gopalaswami Iyengar, Prof. K. T. Shah, Shri K. C. 
Neogy and others as representative of various political 
opimons in the country were associated with the task of 
framing the Constitution. As such, the resultant Constitu- 
tion can be said to be the people’s own charter and the 
fruit of their united will and efforts. 

The Preamble also mentions the objectives which the 
Constitution seeks to promote. It establishes a sovereign 
democratic republic which means that the powers to be en- 
joyed by the State will be all-pervading and that these will be 
vested in the great bulk of the people and not in the hands 
of a favoured few. The Preamble promotes the ideal of equa- 
lity and justice. It provides equal opportunities to all by 
prohibiting discrimination by the State on the ground of reli- 
gion, race, language, etc.^ and regards liberty of thought, be- 
lief, faith and expression to be essential to the development 
of the individual and the nation. It thus seeks to reconcile 
the liberal ideal of individual liberty with the socialist objec- 
tive of economic and social justice. ^ 

•» - 

Salient Features of the Constitution 

The more important salient features of this Constitution 
may be summed p as follows : — 

(i) Wholly \Tritten Constitution. Firstly, the Constitution 
of India is wholly written. It does not merely deal with the 
broad principles of governance but also gives the details of 
administrative machiner,’. As such it is the longest constitu- 
tional document in the world. It comprises 195 Articles and 
and 9 Schedules. No other Constitution of the world is so 
comprehensive and elaborate. The Constitutions of France 
and the U. S. A. are no doubt written, but they are supple- 
mented by judicial interpretations and grovi-h of conventions. 
Other Constitutions lay down only the broad principles of 
government and leave the details to be worked out by the 
legislatures. The Constitutipn of India not only determines 
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the structure and powers of the Union Government and of 
the constituent units, but also enumerates details of adminis- 
tration, such as recruitment procedure for public services, 
constitution of Public Service Commissions, election 
dure, State language, minority rights, etc. Such matters could 
have been dealt with by legislation. It also makes provision 
for Fundamental Rights and mentions Directive Prmciples ot 

State Policy, , ,, . ^ 

Another reason for the extraordinary bulk of our Cons- 
titution is that the framers had apprehension that in the exist- 
ing conditions of the country details of administration were 
required to prevent abuse of authority by any organ of the 
Government. In the words of Dr. B. R. Ambedkar, Chair- 
man of the Drafting Committee : “It was only when people 
were saturated with constitutional morality that one could 
take the risk of omitting from the Constitution details of ad- 
ministration and leaving it to the legislature to prescribe them 
Democracv in India is only a top dresswg on Indian ml which 
is essentially undemocratic. In these circumstances, it is wiser 
not to trust the legislatures to prescribe forms of adminis- 
tration”* . . . 

’• ' ii\ Kmd and Flexible. Secondly, the Constitution of India 
is partly riiid and partly flexible. It is not so rigid as the 
CoLtitution of the U. S. A. or Australia There are three 
ways in which it can be amended. In the first place, there 
are a large number of provisions m the Constitution which 
can be amended by a simple majority of the votes of the mem- 
bers of the Union Parliament. The provisions relate to the 
creation of a new State or reconstituoon of existing States, 
the constitution of Centrally-administered areas, creation or 
abolition of second chambers in the States and administration 
of the Scheduled Areas and Scheduled Tribes. Again, there 
are certain provisions of the Constitution which can be amend- 
ed by a two-thirds majority of both the Houses of Parliament 
and by the ratification of such amendment by the legislatures 
of not less than half of the States. This procedure applies m 

the case of : 

(i) Election of President ; 


* CoHStitutnt Aisemhly Debate, Vol. XIII, p. 


* / 
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(ii) Extent of the executive authority of the Union ; 

(iii) Relations between the Union and the States ; 

(iV) Distribution of legislative power between the Union 
and the States ; 

(v) Constitution of the Supreme Court and High Courts ; 

and 

(vi) Representation of the States in Parliament. 

The third process of amendment applies to most of the 
remaining provisions of the Constitution. In such cases, the 
amendment should be passed by a majority of the total mem- 
bership of the House and by a majority of not less than two- 
thirds of the members of that House present and voting. 

It would appear from the above, that the process of the 
amendment of the Constitution is not very difficult. The 
Constitution can thus be said to be both flexible and rigid. 
Such provisions of the Constitution as appear unworkable 
can be easily amended in accordance with the washes of the 
representatives of the people. Amendments on these lines 
have already been effected on seven occasions. They related 
particularly to Articles 15, 19 and 51 of the Constitution. 

(5) Parliamentary Democracy, Thirdly, the Constitution 
establishes a form of Government with the President as consti- 
tutional head. Both in the Union and in the States, the Cabi- 
nets modelled on the British svstem enjoy all the powers of 
Government. The Union President and the State Governors 

serve only as co.nstiturional heads. 

• 

But if might be mentioned here that though India has 
adopted the parliamentary system of government on the Bri- 
tish model, its Parliament is not a sovereign body in the same 
sen ‘ r.s the British Parliament. The former is a creature of 
the Constitution and can act only within the limits of autho- 
rity vested in if by the Constitution. The Supreme Court <is 
empowered to declare upon the constitutionality of a law if 
it ever exceeds the jurisdiction of the legislature. However, 
the Parliament of India can amend the Constitution if the 
Supreme Court proves obtrusive. Thus, the Indian Consti- 
tution cuts the via media between the American system of jndi- 
dal supremacy and the British system of parliamentary supremacy. 

(4) Strong Centre, Fourthly, though the Constitution 
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provides for a federal form of government, it has a pronounc- 
ed unitary bias. 

A federation is a fusion of several states into a single 
Union in order to safeguard certain common interests, accord- 
ing at the same time autonomy to the constituent units in 
their internal matters. The units are not mere agents of the 
Central Government but derive tlteir authority from the 
Constitutions. 

The Indian Constitution possesses the fundamental fea- 
tures of a federation, (i) supremacy of the Constitution ; 
(2) constitutional division of powers ; and (5) authority of 
the Supreme Court as an interpreter and guardian of the 
Constitution. However, the Constitution possesses certain 
unique features which have led writers to characterise it as a 
“quasi-federation”, “a unitary State with subsidiary federal 
features rather than a federal State with subsidiary unitary 
features”, “a federation with a strong centralizing tendency”, 
etc. What arc the reasons for these different interpretations ? 

^ ?eculiar Features of the Indian Federation. V) 
place the framers of the Constitution have used the word 
^union* and not ^federation* to explain that the type of fede- 
ration the Constitution was going to adopt was of the Cana- 
dian type. In the Canadian federation, the Union was not 
formed by a voluntary agreement beuveen the component 
independent states, but was imposed by a British statute, 
which first withdrew all powers from the provinces and later 
on redistributed them among the Dominion and the provin- 
ces. The same thing has been followed in India. The new 
Constitution of India broke up the unitary State of India into 
autonomous States and then redistributed powers between 
the Union and the States. . ^ 

- Cz) In the second place, the division of powers in the 
Federation is such that all vital mattets have been vested in 
the Centre, The Union List is exhaustive and contains 97 
subjects. The State List contains only (16 items. The Con- 
current List on which the Centre can legislate contains as 
many as 47 subjects. The residual power of legislation is 
vested in the Central Legislature. Further, the legislative 
authority of the Union Government can be extended to any 
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subject given in the State List by a resolution of the Council 
of States or at the request of two or more States. 

\(5) In the third place, the new Constitution is so framed 
that in emergencies it can be made to work as a unitary State. 

It is open to the Union Government to supersede a State 

‘Government which refuses to carry out its directions as au- 
thorised by the Constitution (Article 565), and to assume to 
itself the powers of the State Government concerned (Article 
356). Again, the President is empowered to appoint the 
Governor of a State who shall hold office ‘during the plea- 
sure of the President^ (Article 1 5 5 — 6). The President in times 
of emergency, e. a war, internal disorder, a breakdown of 
the constitutional machinery in any of the States, or a finan- 
•cial crisis, can issue a ‘Proclamation of Emergency* and assume 
all powers of legislation and administration of the cons- 
tituent units. No such provisions are to be found in any 
other federal constitution of the world. 

(4) In the fourth place, the constituent states do not en- 
joy equality of representation in the Council of States as the 
constituent units do in other federations. In India seats axe 
assigned to the States in the Federal Upper House on the 
basis of population and not on the principle of equahty of re- 
presentation. 

(5) In the fifth place, the States* autonomy is restricted 
by reason of certain provisions in the Constitution. Their 
boundaries can be altered at any time. They may be incor- 
porated in other States. The Presidents prior sanction or 
assent atter reservation is required in certain kinds of State 
laws. In respect of finance also the States are dependent upon 
the Union Government to a large extent. Their sources of 
revenue are limited and they have to look to the Union 
Government for financial assistance. 

(6) In the sixth place, to maintain unity in the country 
the Indian Constitution provides for a single citizenship for 
the whole country. In the U. S. A. and Switzerland, there 
is double citizenship, citizenship of the Union and citi- 
zenship of each of the constituent States. Under the Indian 
Constitution, there is only one citizenship and so the States 
cannot discriminate in favour of their own citizens in politi- 
cal matters, as is possible in the States in America. 
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In the seventh place, the Constitution provides for a 
unified system of judiciary in the ’^ hole of India. The Sup- 
reme Court enjoys supreme authority and control over all 
State courts, which in turn control the lower courts. 

(8) In the eighth place, there is a common cadre of supe- 
rior administrative services for the whole of India. The mem- 
bers of these all-India services are recruited and controlled 
by the Union Government and they hold key posts both in 
the Union and State Governments. There is also a uniform 
civil and criminal code throughout the countr)'. All this has 
preserved the unity of the country and has prevented any 
emergence of confusion arising from diversity of laws and 
conflict of jurisdictions, resulting from the application of such 
laws in different States. 



(^K^^stly, Parliament has been given the power to amend 
the provisions of the Constitution affecting the State. The 
States do not enjoy any such concurrent authority to amend 
their own constitutions. 

yindian Constitution is Truly Federal. I But, in spite of what 
has been said above in support of some of the unitary fea- 
tures of our Constitution, the fact remains that normally and 
basically our Constitution is federal. It possesses all the fun- 
damental characteristics of a federation. It will not be possi- 
ble for the Union Government in normal times to usurp the 
powers of the units, except by their consent. It is only in 
emergencies that the Union Government can make serious 
encroachments on the powers of the States. In this connec- 
tion, the observations of Dr. B. R. Ambedkar deserve notice. 
He said ; “A serious complaint is sometimes made that there 
is too much of centralization in our Constitution and that the 
States have been reduced to municipalities. It is clear that 
this view is not only an exaggeration but is also unfounded. 
It is based on a misunderstanding of what exactly the Cons- 
titution contrives to do. 

“As to the relation between the Centre and the States, it 
is necessary to bear in mind the fundamental principle on 
which it rests. The basic principle of Federalism is that the 
legislative and executive authority is partitioned between the 
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Centre and the States not by any law to be made by the 
Centre but by the Constitution itself. This is vhat the C 
tution does. The States are in no way dependent upon the 
Centre for their Legislative or Executive authorm . The St 
and the Centre are co-equal in this matter. 

“It is difficult to sec how such a Constitution can be 
called centralism. It may be that the Constitution assigns to 
the Centre too large a field for the operation of its 'eg’slam e 
and executive authority than is to be found in any other 
federal Constitution. It may be that the residuaty powers 
are given to the Centre and not to the States. But these 
features do not form the essence of federalism. 

“The chief mark of federalism lies in the partiuon of the 
legislative and executive authority between the Centre and 
the Units by the Constitution. This is the principle embo- 
died in our Constitution. There can be no mistake about it. 
It is, therefore, wrong to say that the States have been placed 
under the Centre. Tlic Centre cannot by its own will alter 
the boundary of this partition. Nor can 'be |udiciary Tor 

as has been well said : — ‘Courts may modify, y 
replace. They can revive earlier interpretations as ncu 

avguiucnts; new points of view ate presented, thi^' can ^ 
the dividing line in marginal cases, but there are barriers y 
cannot p.tss, definite assignments of power they cannot rea - 
locate. They can give a broadening construction of existing 
powers, but they cannot assign to one authority the power 
explicitly granted to another’. The first charge o cen 
tion defeating federalism must therefore fall. 

The second charge of centralization is that the Centre 
has been given the power to override the States. This 
charge must be admitted. But before condemning the 
f Constitution for containing such overriding powers, certain 
considerations must be borne in mind. 


“The first is that these overriding powers are not the 
normal features of the Constitution. Their use and operation 
are expressly confined to emergencies only. The second 
consideration is : Could we avoid giving overriding power 
to the Centre when an emergency has arisen ? Those who 
do not admit^he justification for such overriding powers to 


THE SALIENT FEATURES OF THE CONSTITUTION 275 

the Centre even in an emergency do not seem to have a clear 
idea of the problem which lies at the root of the matter. 

“The solution of this problem depends upon one’s 
answer to this question which is the crux of the problem. 
There can be no doubt that in the opinion of the vast majo- 
rity of the people, the residual loyalty of the citizen in an 
emergency must lie to the Centre and not to the Constituent 
States. For it is only the Centre which can work for a 
common end and for the general interests of the country as 
a whole. Herein lies the justification for giving the Centre 
certain overriding powers to be used in an emergency. 
And, after all, what is the obligation imposed upon the 
Constituent States by these emergency powers ? No more 
than this that in an emergency, they should take into consi- 
deration alongside their own local interests the opinions and 
[ interests of the nation as a whole”. 

Why was the Centre created so strong ? 

The reasons which necessitated the strengthening of the 
Centre in India were far too many. They may be summa- 
rised as follows 

(i) The diflerent units of the Indian Federation were 
not equally developed and progressive. Central control was 
deemed necessary to secure uniform development of the 
country, including that of the backward classes of the popu- 
^ lation. 

( (2) A strong central Government was necessary to 

( check disruptive forces in the country set into morion after 
, partition. During the struggle for independence from the 
I foreign yoke, nationalism formed the basis of unity among 
^ . Indians. After Independence, separatist tendencies gathered 
( momentum and these threatened to disintegrate the country. 
The framers of the Constitution wanted to take no undue 
risk about the maintenance of national unity and therefore 
they conferred larger powers on the Centre to resist internal 
' disorder and external aggression. 

i (3) There was also the urgent need to develop the eco- 

nomy of the country on a nationwide basis. This could only 
be possible if the Central Government was invested with 
sufficient powers to launch a scheme of national planning. 
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(4) The administrative machinery which was organised 
on a uniform basis before Independence also helped m the 
process of unification and centralization. 

(5) The extraordinarily dynamic leadership of Pandit 
Nehru and the dominant and unitary control exercised by 
the Congress both at the Centre and in the Units was an- 
other factor that contributed to centralization. 

(6) The integration of the Indian States and their de- 
mocratisation also enabled the Central Government to 
assume powers of control over the units. The voice or the 
princes, w’ho were clamouring for State autonomy, was 
drowned in the popular demand of the State subjects for 

democratic rights. 

(7) Lastly, India had attained political unity after centu- 
ries of division and discord, and in the face of great diflicul- 
ties. The forces of casteism^ creedism and the lack ot 
disciplined political parties In the country necessitated the 
establishment of a strong Centre to ensure smooth working 
of the new Constitution. 

Othcr Characteristic Features of ttiC Indian Constitution 

~ ^ (0 Scat/ar State. The fifth important feature of our 

Constitution is its secular character. The word ‘scemar 
does not mean that the State is irreligious or and religious. 
It means that so far as the State is concerned, it shall not 
discriminate between one citizen and another in any sphere 
of life, civic or political. Private citizens shall be free to 
follow any religion. The State shall not impart religious 
instruction in educational institutions run by it. The secular 
character of the State will not prevent the State from inter- 
ferintr with any undesirable activities associated with 
religion. It would, for example, be authorised to throw 
open temples to untouchables and to prevent abuse of reli- 
gious practices. Strangely enough, the true nature of secu- 
larism is not understood by some people. It has, for 
example, aroused misgivings in the minds of orthodox 
sections* of the Hindus. They point out that India should 
have been declared a Hindu State and adequate provisions 
should have been provided in the Constitution to protect 
the interests of religious minorities. The Irish Constitution 
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accords special recognition to the Catholic Church as being 
‘the guardian of the faith of the great majority of the citi- 
zens’ At the same time, it guarantees religious freedom 
to all However, the modern tendency of States nowadays 
is that the State should maintain its secular character. For 
this reason, religious neutrality is regarded as an essential 
mark of a progressive state. If the State begins to recognise 
any religion as State religion, it is likely to create uneasiness 
in the minds of a large number- of religious mmormes. 
Pakistan has declared itself an Islamic Republic. Non- 
Muslims in spite of the promise given to them of fair treat- 
ment by the State are feeling greatly disturbed and this has 
led to a great exodus of the Hindu population from Pakistan 
to Indian territory. It is. therefore, wrong to associate 
religion with politics. All progressive States refrain froin 
regulating the religious beliefs of people and conform to 

the ideals of secularism. 

Sovem^i, Democratic Kepnblican Consliliition. The 
next important feature of our Constitution is that it es ab- 
lishes a sovereign and democratic republic m India. it_i.^ 

ovfreign beca^eilismd^ubis^^ i" . 

s.oveici^ rifher in respect of its mtcrnalor Torcign 

policy Tt is demoratic'* because all political authority;iS 
feive-d ftom the people and is cKerciscd by a Government 
consisting of the representatives of the people elected on 
the basis of universal adult suffrage. It is republican in the 
sense that the l.ead of the Indian Government is not a 
hereditary monarch but an elected president. 

The sovereignty of India docs not preclude the country 
from retaining its membership of the United Nations or of 
the British Commonwealth of Nations. Such inembership 
is purely voluntary and promotes friendliness and coopera- 
tion among member-states. 

India’s Membership of the Commonwealth of Nations. Does it 

detract from her sovereignty ? 

The Meanm of the Commonwealth. India's naembership 
of the Commonwealth of Nations is misunderstood 
Quarters. It is because many people do not fully undeistand 
tke true nature of the Commonwealth relationship. Com- 
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monwealth is not the name of any state or super-state or 
even a federation of States. It is a family of nations bound 
together by common consent and owing allegiance not to 
any stale but certain democratic principles and ways of life. 
It is an international association of free states, although its 
membership is confined to those communities which were 
formerly parts of the British Empire but have now attained 
indcpcndece. The Commonwealth members meet together 
to discuss matters affecting their common interests. Members 
are free to accept or reject the decisions made in the con- 
ferences. 

Changing structure of Commonwealth. According to the 
Statute Westminster, a Commonwealth was defined ‘as auto- 
nomous communities within the British Empire, equal in 
status, in no way subordinate to one another in any aspect 
of their domestic or external affairs, tliough united by a com- 
mon allegiance to the Crown and freely associated as mem- 
bers of the British Commonwealth of Nations’. According 
to this definition, members of the Commonwealth enjoyed 
internal and external sovereignty. They were, however, 
required to owe formal allegiance to the Crown who become 
the symbol of unity and the golden chain to bind them. This 
meant that no member could become a Republic. However, 
a great change occurred in the framework of the organization 
with the decision of India to continue as a member of the 
commonwealth even after her declaration as a sovereign, 
independent republic. A meeting of the Commonwealth 
premiers was held at London in October 1948 which allowed 
India to continue her membership of the Commonwealth 
despite her becoming a Republic. The name of the organi- 
sation consequently underwent a change from ‘British Com- 
monwealth of Nations’ to ‘Commonwealth of Nations*. The 
Commonwealth is now a multiracial organization with a pre- 
dominance of Asian States (India, Pakistan, Ceylon, Ghana) 
as major partners in the new family of nations. 

India’s membership of the Commonwealth does not in 
any way detract from her sovereignty. Her independence 
in internal and foreign affairs is complete. The king is the 
‘symbol of the free association of its independent member 
nation*; and Mich the head of the Commonwealth*. The 
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bond which unites the members of the Commonwealth are 
common ideals and purposes and mutual J 

ber-state can continue membership so long as it desires and 
can withdraw at any time. Membership imposes on States 
the only obligation of ‘close consultation and nmtual support. 

Crilichm of membership of Co,>imo,n>’eath^s^ni\a per- 
sons are critical of India’s decision to retain Commonwealth 
de^wTh Bdtain. They point out that such association is 
derogatory to the self-respect of India as a nation. The 
is no^ affimty of race, religion or language between India 
ond the white members of the Commonwealth. This cri- 

St s— 

stay in die Commonwealth oen^ Me ^im 

JongmTs pledges 'and Indif’s foreign policy of non-align- 
S w li’powlr blocs. It gives to India ‘independence 
plus security in the political and economic spheres. 

Advantages to India from membership of the Commonweai.h 

T diVc membership of the Commonwealth does not 

detrac” f-- Iddia ' is 'iV' "o deriv^ 
ordinate ^ her Lntinued membership of the 

^•o monweal h India needs Britain’s help for maintenance 
of ks sSy and defence and for securing technical assts- 
?fneefor the development of her economy. About 70 /0 
f Tnia's foreign trade is carried on with Commonwealth 
^ountdes and se'veranee of ties with Bdtian will upset India s 
economic applecart in the British market. 

India has gained in political prestige by 
r.n\vpalth ties though of late, on account of the ^ 
ankude on *e Suez cfnal and Kashmir question, the wisdom 
ofour contkiuing relationship has been widely questioned 

to the cause of international peace by suggesting way 
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means of easing world tensions. But now on account of 
the Tory Party’s attitude the situation is gradually changing. 

(7) Guarantor of Fiwdamental Kigbts. Another feature 
of our Constitution is that it is the guarantor of Funda- 
mental Rights. In keeping with the traditions of progres- 
sive democratic countries of other parts of the world, die 
Indian Constitution guarantees fundamental civic, poli- 
tical, religious and social rights to the people. These 
rights relate to equality, personal liberty, rights against 
exploitation, right to religious freedom, cultural and educa- 
tional rights, right to property and right to constitutional 
remedies. These rights are justiciable and inviolable and 
are binding on the Legislature and the Executive. Any 
executive order or any law inconsistent with these rights 
shall be declared null and void by the High Courts and the 
Supreme Courts. Citizens arc permitted ^to move the Sup- 
reme Court for the protection of their rights. These rights 
are, howc\ cr, subject to various limitations imposed in the 
interests of security of the State. 

(8) Welfare State. Our Constitution does not merely 
guarantee the civic rights of citizens; it also promises them 
full protection of their economic and social rights. This it 
docs in the shape of the Directive Principles of State Policy. 
These principles set forth a positive programme for realis- 
ing the economic well-being of the masses and are in the 
nature of instructions of the executive and the legislature 
that they should make every effort to provide conditions 
of social security to the citizens. The State should provide 
adequate livelihood and equal pay for equal work to all citi- 
zens. It should also protect the young against exploitation. 
It should promote the organisation of panchayats as units 
of self-government. It should promote international peace 
aud security and try to maintain just and honourable rela- 
tions among nations. The Directive Principles of State 
Policy cannot be enforced in the courts. They are, how- 
ever, by no means valueless or superfluous. They serve as 

sign-posts and guide the state in fulfilling the ideals set 
before it. 

(9) Eneffjj of Communalism. Another important fea- 
ture rur Constitution is that it is the enemy of commu- 
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nalism. The vicious system of communal electorate which 
embittered the relations of the two majoruy communities 
in India and eventually led to the partition of the country 
has been abolished under the new Consutution. This does 
not, however, mean that the rights of the minoniies have 
not been adequately protected. The Haujans, | 

duled Tribes and some backward classes amongst the biKhs 
have been guaranteed reservation of scats in the legislatures 
and services for ten years from the commcnccmcrit of the 
Constitution. The educational and cultural rights of the 
minorities and backward classes have also been equally 

protected. . , i /- 

(lo) hidepcmhit a:id Sovereign Jndiaary. Lastly the Cons- 

titution establishes an independent and sovereign |ud.c.ary 
in India All courts in India are bound to accept and en- 
force the decisions pronounced by the f J/u 

latter acts as an interpreter and guardian of the Constitu 
tion and also as protector of the fundamental rights of 


citizens. ^ . , 

The Directive Principles of State Policy further pro- 
• 1 I. 4. M «;haU make every endeavour to sccute the 

Stite and thus ensure independence of the judiciary. 

Thus the Constitution ot India cstab.ishes a parlia- 
m-ntarv and responsible form of Government and fully 
c^^uatds the liberties of the citizens. If m spite of these 
safeguards, wc do not live in security and happiness, then 
in the words of Dr. Ambedkar ‘the reason will not b 
we had a bad Constitution but that man was vile. 


be that 
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CHAPTER 18 


CITIZENSHIP, FUNDAMENTAL RIGHTS AND DIRECTIVE 

PRINCIPLES OF STATE POLICY 

Conditions for Citizenship. 

The Constitution of India did not lay down detailed 
provisions for citizenship. It simply said ‘who shall be 
the citizens of India at the commencement of the Consti- 
tution’. It gave Parliament the sole right of determining 
future citizenship. This was done to meet the unusual 
situation arising from large-scale migration of populations 
between India and Pakistan. Even today, Hindus in very 
large numbers are coming from Pakistan to India. They 
have now been recognized as citizens of India by virtue of 
the Citizenship Act passed by Parliament in December 1955* 
The same Act has made provision with respect to the 
acquisition and termination of citizenship after the commen- 
cement of the Constitution. 

Citizenship at the Commencement of the Constitution. The 
Constitution classified five categories of people entitled to 
the right of citizenship at the commencement of the Cons- 
titution. 

(1) All persons who were born as well as domiciled in 
the territory of India or either of whose parents were born 
in the territory of India or who were residing in the terri- 
tory of India for not less than five years immediately pre- 
ceding the commencement of the Constitution were declared 
as Indian citizens. 

(2) Those who migrated from Pakistan to India before 
July 19, 1948 (the date on which the permit system was 
introduced) and have been residing in India since then were 
declared as citizens, provided they or either of their parents 
or any of their grand-parents were born in India before 
Partition. 

(5) Those persons who migrated from Pakistan to 
India on or after July 19, 1948 were recognized as citizens 
of India provided they or either of their parents or any of 
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their ^rand-parents were born in India before Partition, 
and if they were residing in India for i^t less than six 
months before the commencement of the Constitution and 
were duly registered as citizens before a competent autho- 
rity on an application made for the purpose. 

(4") Those persons who migrated from India to Pakistan 
after March i, 1947 were disqualified for Indian citizenship. 
However, if they returned to India under a permit for 
permanent resettlement, they could be registered as citizens. 

(5) Persons of Indian origin residing outside India were 
declaL^d as citizens, if they registered themselves as such at 
foreign diplomatic or consular posts of India. 

Criticism of Citizenship Provisions. 

The provisions of the Constitution relating to citizen- 
ship were subjected to strong critici^n in Indian Cons- 
■ . Dr Pun abrao Deshmukh said, iney 

ha^e micH tlw India^ cidzci'iship cheapest in the world” 
Prof I< T Shah said, “foreigners having five years rcsi 

dence could acquire Indian citizenship for the purpose of 
dence couiu a f . pntemrises . Again, it was pointed 

‘foreign governments denied citizenship rights to 
out that i°ccig g residence in those countries for 

cc,^'^"%o twentv vears. The nationals of such countries 
hot have ^beeii granted citizenship tights. These 
Situs were kept in view while framing the Citizenship 
of India Act whicl^ as pointed out earlier, came into force 

in January, 1956. 

The Citizenship Act. 

The Citizenship Act passed by Parliament provides for 
the acquisition of citizenship, after the commencement of 
the Coltitution, by birth, descent, registration, naturali- 
sation and incorporation of territory. 

The Act lays down that every person born “i ^ 
on or after January 26, 1950 shall be a citizen of India 

by birth. ^ . 

A person born outside India on or after January 26, 
1950 shall be a citizen by descent it his father is a citizen 

of India at the time of his birth. 
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Displaced persons from Pakistan who •were not recog- 
nised as citizens under tlie provisions of the Constitution 
would now be able to acquire citizenship by registration. 
Persons of Indian origin living outside India would be able 
to register themselves as citizens at the appropriate Indian 
Consulate. Citizens of the Commonwealth and of the Re- 
public of Ireland would further be able to register them- 
selves as Indian citizens, if they so desired, provided they 
had the requisite residence or service qualifications. 

Provision has also been made in the Act for the acqui- 
sition of citizenship by naturalisation. Under these provi- 
sions, aliens would be entitled to apply for naturalisation in 
the prescribed manner. 

Lastly, citizenship riglus would become available 
throu;',h incorporation of territory. In other wards, if any 
foreign territory becomes a part of India, the residents of 
that territory would be entitled to acquire the citizenship 
of India automatically. 

Termination of Citizenship 

Tlic Act has also made necessary provisions for the 
termination and deprivation of citizenship under certain 
circumstances. A citizen of India l)y voluntarily acquiring 
citizenship of a foreign State will forfeit the citizenship of 
his countty. The Central Government may deprive a person 
of citizenship if it is satisfied that such a person obtained 
the certificate of n.aturaUsation by fraud, or that the citizen 
prt)vcd disloyal to the Government established by law in 
Indin, or assisted anv enemy countr)^ during any war in 
which India was engaged and on other grounds not condu- 
cive to public order. Before, however, making an order 
under these provisions, the Central Government will refer 
the case of such a person to a committee of inquiry and 
would afford the individual to be proceeded against all 
opportunities for clarifying his position. 

FUNDAMENTAL RIGHTS 
Origin and History. 

The theory of Fundamental Rights which became the 
basis of revolutionary creed in the 1 8th century has a phi- 
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Policy * Moreover, the Directive Principles ensure conti- 
nuity of national policies and safeguard them from the ‘vicis- 
situdes of fortunes of political parties which may come into 
and QO out of power from time to time.’ They cannot be 
ignored, whether the party in power is reactionary or pro- 
«?rcssive. They cannot be flouted tor long by a party in power, 
because the authorities of the State will have to answer for 
them before the electorate at the time of general elections. 
Their effectiveness, however, shall depend upon the 
vigilance of the people and their political education, it pub- 
lic opinion is well organized and legislators and administra- 
tors Le conscious of their responsibilities, they shall ir)- their 
level best to implement these principles. 


i rTTsi^reme Court in the State of Bthar versus Sir Kamesh^^ar 

c- 1 Bihar Land Reforms Act of i<))0 was enacted for 

Smph held that the ^ ^ j j ^ Directive in Arttcle 39. because 

r.r„blccrr?: "erovfcrci.^ of ... 

hands of a few individuals. 
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CHAPTER 19 


THE PRESIDENT OF THE INDIAN UNION 


T^ature of the Union Executirc 



The new Constitution of India establishes a parliamentary 
form of government both at the Centre and in the States. The 
•executive power of the Union vests in the President who, 
however, exercises his powers on the advice of his Ministers 
responsible to the I ok Sabha. He does not exercise real 
powers; he is a titular head of the State* The Council of 
Ministers under the leadership of the Prime Minister consti- 
tutes the real Executive. 


'Why Parliamentary Form of Government was chosen 

In the Constituent Assembly, a section of members was 
in favour of adopting the Presidential type of government due 
to its stability, vigour and firmness, but the vast majority was 
in favour of the Cabinet system of government. The consi- 
■derations which influenced the constitution- makers in arriv- 
ing at this decision were : — 

(a) The Cabinet system had been functioning in various 
provinces of India since 1957. Even in the Centre, the Go- 
vernor-General’s Executive Council had been functioning 
from 1546 onwards, more or less on the cabinet model. 

(/;) The Cabinet system secures harmonious co-operation 
between the Executive and the Legislature. 

{c) Compared to the Presidential form of Government, the 
Cabinet form of government is more responsive to public 
opinion. 

These considerations were ably summed up by Shri 
Alladi Krishnaswami Iyer, a leading member of the Drafting 
Committee in these words : “There are weighty reasons why 
what may be called the Cabinet type of government should be 
preferred in this country to what is generally known as the 

Presidential t^'pe of government An infant democracy 

cannot afford, under modern conditions, to take the risk of a 
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perpetual cleavage, feud or conflict or threatened conflict bet- 
ween the Legislature and the Executive. The object of the 
present constitutional structure is to prevent a conflict bet- 
ween the legislature and the executive and to promote har- 
mony between the different parts of the governmental system. 

After weighing the pros and cons of the Parliamentary 
executive as they obtain in Great Britain, in the Domnions 

and in some of the Continental Constitutions and of the 

Presidential type of government as it obtains in the 

the Indian Constitution has adopted the institution of Parlia 

mentary executive.”* 

J Qualificatione for Presidemsbip 

W A candidate for Presidentship must be a citizen of India, 

of at least 55 years of age, and qualified for clcaion to the 

House S the People- He or she must not be holdmg any 

ofiice of profit under the Government. The offices of the 

Vice-President, Governor or Mimsters are not 

offices of profit. He or she may a member of a 

but he or she will have to vacate his scat on assuming office 

as President. . , * j 

The Jllecthn of the President. The President fleeted for 
a term of five years by an electoral college consisting of the 
alcmd membirs of tL Union Parliament of the lower 

chambers of the State Legislatures. He is eligible for re-elec 

tion. , , _ 

IfiJirect Ehdion of the President. Iffie reasons why the 

Constituent Assembly decided to have the President elected 

indirectly arc : — ■ , 

ril In a Parliamentary form of Government, the rca 
exceSvr authority vests^in the Ministry and not u the 
President who serves only as a nominal figure-head. 
President is elected directly, he will claim to derive his auth 

ritv from the people and will come into conflict wit ^ 

rlhinct and the Parliament. The framers, to avoid »PP 
Snsffin of such a conflict, provided for the indirect election 

of the President. 

Assembly Proceedings. Vol. VII. pp- ^->3- 
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(2) It was difficult to provide for the Presidential elec- 
tion an electoral machinery of about 18 crore voters. This 
would have involved an enormous expenditure and wastage 
of time. 

(3) The electoral college consisting of representatives of 
the IJnion Parliament and of the lower chambers of States 
will ensure the return of a national leader and will avoid a - 
partisan choice, 

Procedure of Election 

To ensure uniformity of representation to the different* 
States at the Presidential election as well as parity betv^een 
the States as a whole and the Union, the framers of the Cons- 
titution have devised an ingenious method. Each elected mem- 
ber of a Legislative Assembly of a State shall have as many 
votes as there arc multiples of one thousand in the quotient 
obtained bv dividing the population of the State by the total 
number of the elected members of the Assembly. Further, 
each elected member of either House of Parliament shall 
have such number of votes as may be obtained by dividing the 
total number of votes assigned to the members of the Legis- 
lative Assemblies of all the States by the total number of 
elected members of both Houses of Parliament, fractions 
exceeding half being counted as one and other fractions 
being disregarded. 

An example will make the system clear. 

The population of Uttar Pradesh is 614,00,000, while 
the number of e’cctcd members in the Legislative Assembly 
of the State is 430. To obtain the actual number of votes for 
each elected member of this Assembly, we have first to divide 
the total population, /. 614,00,000 by 430 and then the 

quotient by 1000. We get the result as 143. Thus, the number 
of votes which each member of Uttar Pradesh Legislative 
Assembly is entitled to cast is 143. 

In the Presidential election held in May 1952 and 1957, 
the votes for each member of a State Legislative Assembly 
and each member of Parliament worked out as follows : 
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Name of State 
Assembly 


1952 Election 

No. of votes Name of State 
for each member Assembly 


No. of votes 
for each member 


j. Assam 

2. Bihar 

3. Bombay 

4. Madhya Pradesh 

5. Madras 

6. Orissa 

7. Punjab 

8. Uttar Pradesh 

9. West Bengal 

10. Hyderabad 

11. Kashmir 

12. Madhya Bharat 


79 

119 

104 

90 

145 

103 

100 

M 3 

102 

101 

59 

79 


13. Mysore 

14. PEPSU 

15. Rajasthan 

16. Saurashtra 

17. Travancore- 
Cochin 
Ajmer 
Bhopal 
Coorg 
Delhi 

Himachal Pradesh 
Vindhya Pradesh 


18. 

19. 

20. 

21. 

22. 


^3 


81 

35 

92 

66 

79 

24 

28 

7 

31 

30 

63 


1. 

5 - 

4 - 

5 


Name of the State 
Andhra Pradesh 
Assam 
Bihar 
Bombay 
. Kerala 

6. Madhya Pradesh 

7. Madras 

8. Mysore 

9. Orissa 

10. Punjab 

11. Rajasthan 

12. Uttar Pradesh 


1957 Election 

Value of votes for each member 

104 

84 

122 

122 

108 

146 

95 

103 

103 

9 ^ 

M 7 

104 


39 


13. West Bengal ^ 

14. Jammu and Kashmir 

Votes for the elected members of the two Houses of 
>^irUament are determined by dividing the total number of 
oterasskned to members of the Legislative Assemblies 
k total number of elected members of Parliament. On 

■his basis the figure for the 1952 election worked out at 494 
,nd Sor the ^957 electioh at 496. The total number of 
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votes cast in the 1952 elections was 6,35,306 out of 6,90,557 
and in the 1957 elections 4,63,196, out of 7,17,240. 

In the 1952 elections, the votes wete divided among the 
five Presidential candidates as follows : 


I. Dr. Rajendra Prasad 

5,07,400 

80% 

2. Prof. K- T. Shah 

92,827 

15% 

3. L. G. Thatte 

2,072 

* 5 % 

4. Hari Ram 

1954 

• 5 % 

5. H. K. Chatterji 

553 

•5% 

In the 1957 elections, the votes were divided among 
three Presidential candidates as follows : — 

I. Dr. Rajendra Prasad 

4.59.69* 

99% 

2. Nagcndra Narayan Das 

2,000 

■5% 

5 . Hari Ram 

1,498 

•5% 


System of Proportional Representation — ^Its Significance 

Election is held in accordance with the system of pro- 
portional representation by single transferable vote by secret*^ 
ball ot. 

The system of proportional representation by means of 
the single transferable vote is adapted from the Constitution 
of Eire. It is ba-^ed on the method first advocated by one 
Thomas Hare. It addition to Presidential elections, this sys- 
tem has also been adopted for the election of representatiyes 
of the States in the Council of States, and for the election 
of members of the Legislative Council of a State. 

The sy'it^m operates in a multi-member constituency. 
All the candidates who contest a scat allotted to a consti- 
tuency have their names printed on the ballot paper. Each 
voter ha^ only one effective vote and is required to indicate 
his first, second, third preferences and so on against each 
candidate. For success in the election a cenain quota 
votes is necessary. This quota is obtained by the formula: — 
Total number of valid ballot papers + i/. Number of 
members to be elected + i. 

Suppose, the total number of valid papers arc 18,000 
and the number of candidates to be elected is 6, then the 

quota will be i = 2572. In the, first counting 
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the first preference votes alone are counted, and a canidate 
who secies this quota is declared elected. The ^ 

his first preference votes which are of no use to him are 
transferred to candidates securing the second preference A 
the same time, persons getting the minimum nun ber ot 

votes ate eliminated from the election and their votes are 

also transferred to other candidates. In this way the process 
is repeated tiO the required number of candidates ate de- 

dared elected. . . . . 

The principle of proportional representation, it is said 

T imenc^ U a single-member one. ^fenders of this 

v,r,wrvet Doint out that it ensures an absolute majority 
PfTi toTaTnuXr orvotes for a candidate to be elected. 

t-ike an example. Suppose the total number of voters 
for a Presidential election is too and there ate three candi- 
dates in the field. They poll votes as under 1 

A — 43 

B — 

C — 14 

Since no candidate^getsm^^^^^^^^^^ 

?reflr°en« expressed by the voters. The result is as follows : 

A — 45 + 4 = 47 

3 — 42 + — 5^ 

Since on this second count, B gets more than 50 pet 
cent of votes, he is declared elected, although m the first 

count A got mote votes than B. • . ■ j 

The Plan also helps the minorities to exercise their due 
• L in the election of the President. If no party can claim 
weight . 1 tc majority of total votes in the electoral 

‘olL'« then a^and1d«e wdl have to enlist the support of 
college, in the election. Lastly, it is 

"that this^vStem is an improvement over the system ob- 

i n n the U S A., where the President is elected not 

tain ng --ality by the electoral college as by the people. 

The”’election of the President of the Indian Union is not 

partisan choice. In the electoral college in India, 
[he States representatives enjoy the same number of votes 
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as the elected members of Parliament. As such, there is less 
occasion for the display of partisan spirit. 

Salary, Allowances, etc. 

The President receives a salary of Rs. 10,000 per month. 
This salary cannot be reduced during his term of office. In 
addition to the salary, he gets an official residence free of 
rent and other allowances determined by Parliament. On re- 
tirement, he is entitled to a pension of Rs. 1 5 ,000 per annum. 
✓ 

y Impeachment of the President 

The Constitution provides for the impeachment of the 
President for the violation of the Constitution. A motion 
for impeachment can be initiated in either House of Parlia- 
ment but it must be passed in the form of a resolution by a 
two-thirds majority. Before such a motion can be taken into 
consideration, a notice of fourteen days signed by one-fourth 
of the total membership of either House is necessary. When 
one House has passed a resolution of impeachment against 
the President by the required majority of votes, the resolu- 
tion is submitted to the other House for investigation. In 
this House the President is given an opportunity to appear 
and represent his case. If, after investigation of the charges, 
the other House passes a resolution of impeachment by a two- 
thirds majoritv, the President is forthwith removed from 
office. 

Protection and Immunities 

The President’s office is one of great dignity and pres- 
tige. He is not answerable to any court of law for the exer- 
cise of the powers and duties of his office except in case of 
impeachment. No criminal proceedings can be instituted 
against him during his tenure of office. Civil proceedings 
in which relief is claimed from him cannot also be initiated 
except by two months’ prior notice. 

Powers of the President 

The Constitution confers on the President an array of 
powers which may be discussed under five heads : Executive, 
Legislative, Judicial, Financial and Emergency. 

lixecutive Powers. The Constitution lays down that all 
executive authority of the Union is vested in the President. 
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The entire administration of the Government of 
Sided on in the name of the President and all important 
decisions bear his seal. He makes rules of business for the 
rSemment of India and allocates work to the nunisters. 

He is kept informed by the Prime Minister of all the dect- 
^ons made by the Cabinet and other information regarding 
administrative affairs. He is the Commander-in-Chief of the 
Defence Forces and makes all important appointments m- 

I those of Governors of States, Ambassadors the 

rhfef ®Tust°c" and Judges of the Supreme Court and State 
h r^m^the Attorney-General of India, the Comptroller 
^ ^Hiior G*neral of India and the Chairman and membeas 
i,f the UnrontubUc Service Commissions the Finance Com- 

for'the con^rtm of the business of the Govern- 

The President also administers the centrally-adminis- 
throuch the Chief Commissioners appointed by 
tered j^^.^.state Council for settling Inter- 

him. He appo m-ordinating the policies and actions 

for thITtoteetton of the rights of the Backward Classes. ^ 

, T Powers. Bike the Crown in England, the 

■ J T^i,itrof the legislature. He can summon, ad|ourn 

President IS part o of Parliament and dissolve the 

and P'^°r°|’£'p<,oplc He can summon joint sittings of both 
House of th p agreement between them on a bill. 

He has the po Indians to the House of the People, 

of States arc otherwise elected to that House, 

if no Ang - . . yjouse separately or both Houses to- 

Ue canaddre c ggnj ^vritten messages to them. At 

gether. He can Parliament each year, 

rhe commencemcn^ot ev ‘he policy of the State, 

trh-L'tes"^ King’s speech is deliveted in the 

British Parliament. 

>1 / M Wills. After a Bill is passed by Pat lament. 

Assent to assent to it or withhold it or 

h* tor rTcon^idetation by Parliament. But if a Bill 
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returned for reconsideration by Parliament is again passed 
by both Houses w'ith or without amendments suggested 
by the President, the President must give his assent to 
the Bill. ® 


Ordinances. The President has also the power to promul- 
gate ordinances at any time when Parliament is not in ses- 
sion. Such ordinances remain valid for six weeks from the 
date of the reassembly of Parliament unless both Houses 
pass resolution disapproving of them earlier. 


3. Judicial Pottfcrs. The Constitution confers on the 
President some quasi- judicial powers. He appoints the judges 
and Chief Justices of High Courts and the Supreme Court, 
He grants pardons, reprieves (stay of execution), respites 
(awarding lesser sentence than pronounced by courts), or 
remission (reduction of sentences already undergone) of 
punishment to persons convicted of crime. He can refer 
important constitutional points to the expert opinion of the 
Supreme Court. He can hear appeals from Rajpramukhs 
against depositions or diminution in their privilcgcs.y,^''' 

4- Fifianciai Powers. The President enjoys financial 
powers as well. At the beginning of every financial year, 
he causes to be laid before Parliament the annual budget or 
the ‘Financial Statement' of the Union. This statement 
shows an estimate of the annual revenues and expenditure of 
Union for the year. No demand for grant and no money 
bill can be introducted in the House except on his recommen- 
dation. Pending the approval of Parliament, he can make 
advances out of the C ontingency Fund to meet unforeseen 
expenses. He also distributes sJiares of income-tax receipts 
and export duty on jute to different collecting States. He 
makes the appointment of the Finance Commission to recom- 
mend measures on various financial matters and on financial 
relations between the Union and the States.^/ 


5. Emergency Powers. The President exercises immense 
powers to deal with three kinds of emergencies : (<j) Emer- 
gency caused by war and internal disturbance or threat there- 
of; (b) Emergency arising from the break down of constitu- 
tional machinery in any State or States; and (r) Emergeney 
arising from a financial breakdown. & / 
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(a) Vroclamathn oj Emergency in tbt event of 

“"rb. r„s“ i-;?;. 

gency ^ ^i,hcr by war or external aggression 

“srsys'oi .»h .hi 

the President in this ^Such a proclamation 

control of the Legsh'f^f 'parliatr.eiFt and it shall 

^efse t: 'o'traSK expiration of two months, subiect to 

'“trX/°^S'procLation of Emergency has very 
far-reaching constitutional consequences^ 

tives to the executive authority. («/) The 

have to exercise their c«cu ^ Officers 

President J"^„""^°i‘oTt of su^ects normally 
for purposes “ ° The President 

can susp distribution of the 

tution between the union and the 

Swte“" W The fundamental tights granted under , 

Vonsntution will remain suspended during the 
the Constitinion and no cour 

P Ml hiv/ S ptweT to enforce the Fundamental 
R ghtren^meLted in Part III of the Constitution^ 

neryin Uates_ » h j ji^^t a situation has arisen 

r.?sr4x»« 

«crru=.r .. o. .h. 


/ 
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functions of government of the State, (b) declare that the 
powers of the legislature of the State shall be exercised by 
Parliament; (f) suspend the operation of any of the provi- 
sions of the Constitution relating to any authority in the 
State except the High Court ; (i/) suspend any part of the 
Constitution relating to any individual in the State ; {#) autho- 
rise expenditure from the consolidated fund of the State, 
pending action by Parliament, 

This proclamation of emergency has the effect of suspend- 
ing the autonomy of the State and bringing it under the 
direct authority of the Union. ✓ 

A proclamation under this Section was issued thrice, 
first, in June 1951 to declare the failure of the constitutional 
machinery in the Punjab, second to do the same in PEPSU 
^955> third, in Travancore-Cochin and Andhra in 

1955. 

{f)¥inancial }lmtrgency^ The President is empowered to 
issue a proclamation of financial emergency if he is satisfied 
that the financial stability or credit of India or of any of 
its territories is threatened. In such a case, he can issue 
necessary directions including suggestions ior the reduct?ion 
or salaries and allowances of public servants belonging to 
the Union or the States. All money bills passed by the State 
Legislatures arc subject to the approval of the President.f ^ 

The procedure and duration of emergencies in the last 
two cases are the same as those in the case of the first pro- 
clamation. 

Evaluation of the Emergency Powers of the President 

The cmcrgcnc)' powers vested in thFPresident under 
Articles 3 5a to 560 of the Constitution, discussed above, have 
been assailed hy a large number of critics belonging to various 
political parties. These opinions vary between extremes. 

Critics point out that concentration of large powers in 
the hands of a person who is neither directly elected by the 
people nor is responsible to the legislature is a very danger- 
ous experiment. ”Wc arc seeking’*, said Shri H. V.' Kamath 

•Section 556 (i) of the Constitution. 

fSection 500(1 ) 
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in the Constituent Assembly, “to lay the ^ 

totalitarian State, a poUce state completely “fX” 

ciples that we have held aloft during the last four s - 

Shri Kamath further pointed out that emergency p 
were Siarised version’ of the Bthish Emergency Powers 
Art IQ20^ Even then it was not honest plagiarism. T 

British Act provided that the proclamation should be la d 

extension. Even the fnl un^tC 

whose emergency provisions xr ere ^ be submitted to the 

laid down that ^ ,^nd should be revoked at the 

German Parliament immediately tt 1 U. S. Cons- 

demand of the Gerrnan ar be suspend- 

titution fundamental ng ^5 authorised to set 

exist justifying their ‘^'’rogation. 

However, t lere ar strongly supported the 

these powers. Shn and the Central Govcrn- 

Articlc holding that the accessary powers to deal with 

meat “"^^'^^’'‘"shrrAlladi Krishnaswamy Ayyar, support- 
an emergency. that it was not intended 

ing the emergency ,,1 the fundamental rights 

enumerated m the^ justified. Dr. Ambcdkar, Chair- 

'"'n offhe Drafting Commhtee, supporting these Provisions 
man ot the i-»rait b although the Congress had the 

said that in *e U. A.. .. guarantees including habejis 

power to deal whh con h the interim 

Irpus, the President of the U. S ^^^ d to vest the 

Mter weighing the pros and eons of -e 

'^‘aTed in UrindiL* cLstitution due to the 

rn‘’d the prSent exigeneies of the Indian situation. The 
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Indian Union needs a strong Centre to safeguard itself ade- 
quately against disruptive forces generated by linguism, re- 
gionalism and communalism from within and threat to its 
security from without. All we can say is that the exercise 
of these powers should have a constitutional sanction. The 
Constitution does provide sufficient safeguards against the 
misuse of powers by the President. The Constitution es- 
tablishes a parliamentary form of government in which the 
head of the executive is a titular head and he cannot act 
against the advice of the Cabinet. Again, these emergency 
powers arc intended to be used very rarely. In case of a 
grave emergency, sanction for the exercise of such powers 
has to be secured from the Parliament which is composed of 
representatives of the various States. The States individu- 
ally will not be able to face an external threat or internal 
disruption aud will naturally entrust the task of tiding over 
the emergency to the Central Government. The experience 
of the exercise of emergency powers by the President during 
the constitutional crises in the Punjab, PEPSU and Andhra 
goes to substantiate the truth that such exercise was needed 
in the interest of stability of administration in the various 
States. As soon as this end was secured, the proclamation 
of emergency was revoked. 

Comparison of thp Indian President with the American President 

It may be desirable to compare the President of India 
with the American President. 

“The title of this functionary”, says Dr. B. R. Ambed- 
kar, “reminds one of the President of the United States. But 
beyond identity of names there is nothing in common bet- 
ween the form of government prevalent in America and the 
form of government in India”. This is substantially true. 

Poififs of Similarity. The points of similarity between 
the two are superficial. Both of them are indirectly elected 
by an electoral college for a fixed term before the expiration 
of which they cannot be removed except by impeachment 
for violation of the Constitution. The Presidential electors 
in America arc expressly debarred from membership of 
Congress, but in India elected members of both Houses of 
Parliament and of the Legislative Assemblies of the State 
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constitute the electoral college for electing ‘'j' " 1 
Both of them are eligible for re-election “ 

though there is an express ‘s * 

Amefican President can serve for more than tts o terms. 

Differences between the Powers of the American and Indian Pre- 

The American President is the real Conot'ess 

tive and is constitutionally independent ° 

Members of the American C.b-^ -^-sv e abl^ to him 

and not to the Congress. The ^ti ‘ 

power of ^In'^’ihe words of Harold Laski, 

?5longlide°L?the voice of * Cabinet 

S"’ rlMaThlad a™n7 by^a well- “""“‘re 

^L^c^lScabS-w^^ic^hirrmir 

The American President 'ident of 

t£y“ eSn^fo^he hou^: 

“=S5S 

stitutional deadlock without dissolving the Lower n 

and holding fresh elections If the faearjudgment of 
elected at the next elections, it will be a clear j b 


•ijnd Amendment. 
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the people against him. The President will think twice 
before resorting to such a hazardous course of action. 

The French President and the Indian President 

The Indian President has also been compared to the 
French President. 

Both of them are heads of a parliamentary form of exe- 
cutive. Both of them are indirectly elected. In the case 
of the French President, the electoral college consists of the 
two Houses of the French Parliament. The President of 
India is elected by an electoral college consisting of the 
elected members of both Houses of Parliament and of the 
Legislative Assemblies of States. Both of them have a fixed 
term of office. The Indian President is elected for five 
years, but the President of France has a seven-year term. 
The Indian President is eligible for re-election but the French 
President cannot seek re-election after having served his 
term of office, 

Both the high dignitaries are liable to be impeached 
for high treason. In the case of the French President, the 
impeachment charge is to be initiated by the National As- 
sembly and the trial is to be conducted by the High Court 
of Justice elected by Parliament every year at the beginning 
of the session. In the case of the Indian President, each 
House may prefer a charge and the other House may |>ro- 
ceed with the trial. Although both of them are constitu- 
tional heads, the Indian President’s position is more exalted 
than that of his counterpart in France. The French Cons- 
titution lays down that the acts of the President shall be 
countersigned by a particular Minister. There is no such 
legal provision in the case of the Indian President which 
may bind his discretion in the matter of accepting the advice 
of the Cabinet. 

The French President is nothing more than a figure-head, 
‘a prisoner in an iron cage’. The French Constitution does 
not vest in the President even formal powers as the head of 
the administration. The Indian President’s office is one of 
great dignity and authority. In the words of Prime Minis- 
ter Nehru, *‘We want to emphasise the ministerial character 
of the government that power really resided in the Ministry 
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and in the Legislature and not in the President as such. At 
the same time, we do not want to make the President a 
mer’c figure-head like the French President, '^"e have not 
given him any real power but we have made his position 
one of great authority and dignity*. 

The Real Strength of the President 

The absence of an express provision in the Constitution 
to compel the President of India to act according to the ad- 
vice of the Alinisters has led critics to argue that the Presi- 
dent, if he so chooses, can become a real ruler and not a 
mere nominal executive head of the Union. ‘It is possible 
to contend^* says Glcdhill, ‘that the Constitution does not 
sufficiently guard against the President becoming a dictator’*. 
Gledhill has taken an interesting hypothetical case of a Presi- 
dent who is determined to become a dictator. The Presi- 
dent may issue the Proclamation of Emergency for a period 
of two months, without going to Parliament for its ratifica- 
tion, may suspend fundamental rights and become a dictator 
Similar provisions existed in the Weimer Constitution of 
Germany and by misusing them Hitler built up his supreme 
authority and destroyed democracy in his country. It is 
argued that on a similar basis the President can legally assume 
dictatorial authority, though, according to the spirit of the 
Constitution and parliamentary conventions, he is to play 
the role of a constitutional head. “Time alone will show**, 
remarks Glcdhill, “the extent to which the personal views 
of the President will prevail in the exercise of his functions’*. 
Much has been left to conventions w’hich are yet to grow in 
this country. 

Conclusion, This is too legalistic a view of the whole 
thing. The assumptions made by Gledhill that there is 
great scope for an unscrupulous President to switch on from 
constitutional machinery to despotism are too far-fetched. 
Article 53 (1) of our Constitution clearly lays down that 
the executive power of the Union shall be vested in the 
President and shall be exercised by him in accordance with 
the Constitution.* This Article should be read with another 
Article 74 (i), which lays down that ‘there shall be a Couxicil 

♦Alan Glcdhill, Tht KtpuhHc cf India, pp. 107-108. 
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of Ministers to aid and advise the President in the exercise 
of his junctions.^ These provisions fairly establish Dr. Ainb- 
edkar’s contention that the Constitution establishes a British 
pattern of parliamentary government in India and that the 
President is normally bound by the advice of his Council of 
Ministers. The Council of Ministers holds office not during 
the pleasure of the President but because of the confidence 
of Parliament which it enjoys. If the President docs not act 
on the advice of the Council of Ministers, the latter can ten- 
der resignation and the President will have to form another 
ministry enjoying the confidence of the Lower House. 
The President may face the threat of impeachment for not 
exercising his functions in accordance with the Constitu- 
tion. Normally, the President will not reject the advice o f 
the ministry, because it is his fundamental duty to secure 
ministry collectively responsible to the House of the People. 

In fact, the role the President is akin to the one exercis- 
ed by the British monarch. The President has no constitu- 
tional right to preside over the meetings of the Cabinet. The 
emergency powers to be exercised by the President arc sub- 
ject to parliamentary sanction and are exercised to protect 
and defend the Constitution and in the interests of the well- 
being of the people. The authors of the Constitution delibe- 
rately refrained from incorporating in the Constitution the 
proviso that the advice of the Council of Ministers will be 
binding on the President. This would have reduced the 
Indian President to the position of a mere figure-head like 
the Frcnc'ii President, whose every act is to be countersigned 
by a Minister and also by the Prime Minister. The Indian 
President holds an office which carries great dignity and 
y.Tstigc. Like the British sovereign, he has three rights — ‘the 
right to be consulted, the right to encourage, the right to 
w’arn.’ But he does not attend the meetings of the Council of 
Ministers, but the Prime Minister is required by the Consti- 
tution to keep him informed of all the decisions of the 
Cabinet. The President may also call upon the Cabinet to 
reconsider any matter on which a decision has been taken by 
an individual minister and which has not been considered by 
the Cabinet. 

The President is a critic, adviser and friend of the 
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Ministers. By the force of his personality and character he 
may wield a great influence on the administration. If he is 
a man of outstanding ability and possesses tact and adminis- 
trative experience, there is no reason why his counsels will not 
prevail with his Ministers. Very much also depends on the 
personal equation between the President and the Prime Minis- 
ter. If the former is strong and able and the latter weak and 
indeterminate, the President will dominate the administration. 
Under reverse conditions, the opposite may hold true. How- 
ever, there are circumstances in which the President may exer- 
cise a decisive weight in the administration. If there are 
more than two political parties in the House of the People 
and none of them enjoys a clear majority, then the President 
may exercise his discretion in the selection of the Prime 
Minister and through a wise choice assume authority in his 
hands. The position of the President of India may be summed 
up in the following words of Dr. Ambedkar : “The Presi-\ 
dent occupies the same position as the king under the Eng- ) 
lish Constitution. He is the head of the State but not the/ 
Head of the Executive. He represents the Nation, but I 
does not rule the Nation. His place in the administration 
is that of a ceremonial device or seal by which the nation’s 
decisions are made know-n. He will be generally bound by 
the advice of the Ministers. He can do nothing contrary to> 
their advice, nor can he do anything without their advice.” ” 

The Vice-President 

The Indian Constitution makes provision of a Vice- 
President also who is to act as ex-officio Chairman of the 
Council of States. He can step in and officiate as President 
for a short duration only, when the office of the President 
falls vacant due to the latter’s illness, resignation, removal 
or death. In the U. S. A., the Vice-President automatically 
becomes the President in case a vacancy occurs due to resig- 
nation or death of the President and he serves the remain- 
ing period of the tenure of his predecessor. It is not so in 
India, as the Constitution provides that elections to the 
office of the President must be held within six months of the 
date on which the vacancy occurs. The Vice-President holds 
office for five years. He can be removed from office by a 
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resolution of the Council of States passed by an absolute 
majority of votes and agreed to by the House of the People, 

Election. He is elected at a joint meeting of both the 
Houses of Parliament according to the system of proportional 
representation and the single transferable vote. A person con- 
testing the seat of Vice-President must b^ a citizen of India 
of at least 35 years of age and must be odalified for member- 
ship of the Council of States, ^ 
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CHAPTER 20 


THE UNION COUNCIL OF MINISTERS 

The Indian Constitution establishes a parliamentary 
form of government patterned on the British model. The 
Constitution nowhere mentions the word ‘Cabinet*. It 
provides for a Council of Ministers headed by the Prime 
Minister to aid and advise the President in the exercise 
of his functions.* The Council of Ministers forms the 
pivot round which the entire machiner)' of the government 
revolves. 

Basic Principles on which Cabinet Government works 

The Cabinet is a body of men selected from among the 
leaders of the majority party or parties in the Legislature. 
Thev remain in office so long as they enjory the confidence 
of the Lower House of Parliament. 

Poli/Ua/ Homogenettj. The first feature of a Cabinet 
is its political homogeneity. All the ministers hold similar 
views on vital matters of policy and they are all agreed on 
a common programme in the execution of which they co- 
operate with one another. The ideal Cabinet is one in which 
all members are drawn from a single political party. In the 
case of coalition Cabinets also its various members agree on 
a common programme of action. 

Ministerial Responsibility. The second feature of the 
Cabinet is its responsibility to the I.ower House of Parlia- 
ment. It is responsible in tw-o senses ; (i) Every minister is 
responsible individually for the work of his department ; 
(ii) The ministers are collcctivc'y responsible as a body for 
the general policy of the Goveinm.cnt. Mr. Daltcn, ore 
of the ablest Chancellors of Exchequer in England, was 
compelled to resign forthwith in November 1947, for indis- 
creetly leaking out the contents of his budget to a parlia- 
mentary journalist in the lobby of the house prior to his 
budget speech. Such a case is an instance of the individual 
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responsibility of a minister. Collective responsibility means 
that all matters of policy shall be the affair of the Cabinet 
and not of individual ministers. In the inner councils of 
the Cabinet, the individual members maj differ in their views 
upon particular measures, but such differences are reconciled 
in the Cabinet itself. An individual minister must accept 
the decision of the majority or he must resign. Anthony 
Eden had to resign from the Foreign Affairs Ministership 
in 1958, because he differed with his Prime Minister, Mr. 
Neville Chamberlain, on the Italian issue. The Cabinet as 
a body will resign if its essential policy is rejected by a 
frontal attack in the Commons. Even if a motion of cen- 
sure is passed against a particular minister, the whole cabinet 
will resign on tlie presumption that the official action of the 
minister has Cabinet support. All ministers sink or swim 
together. 

The joint responsibility of the Cabinet to the Lower 
House of Parliament in England and the Dominions is based 
not on written law but on convention. In India, however, 
it is expressly provided for in Article 75 (3) of the Constitu- 
tion. The Indian Constitution follows in this respect the 
Irish and the French models. The Union Cabinet of India 
has worked on the principle of collective responsibility. Dr. 
John Matthai, Dr. Shyama Prasad Mukerjee, Shri K. C. 
Niyogi, Dr. B. R. Ambedkar and Shri C. D. Deshmukh did 
not share the views of the Union Cabinet on vital issues of 
policy and so vacated their offices. 

leadership of the Prime Minister. The third feature of 
the Cabinet system is the leadership of the Prime Minister. 

In England the office of Prime Minister has evolved, where- 
as in India it is created. The Constitution of India recog- 
nizes his pre-eminent position when it says ‘there shall be a 
Council of Ministers with the Prime Minister at the head*.** 
The Prime Minister is the keystone of the Cabinet arch, thef'; 
keystone of the Constitution and the linchpin of the Govern- ' 
ment. He is the leader of the majority party in the Lower , 
House. He is the embodiment of the highest political po- 
wer in the State. He is not only a connecting link between 
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Parliament and the Crown or the President but also between 
the Cabinet and Parliament. It is through him that the 
collective responsibility of the Cabinet is enforced. It is secu- 
red in two ways — through th‘e appointment of other ministers / 
by the crown or President upon his advice, and through his 
power to demand resignation from a non-co-operating minis- 
ter. If the Prime Minister resigns, “the entire ministry loses 
its raison de'eire and falls like a pack of cards’*. 


Close Harmony of the Cabinet with Parliament. The 
fourth feature of the Cabinet Government is its close colla- 
boration with the Legislature. The members of the Cabinet 
not oidy enjoy political leadership but are leaders of the 
majority party in the Legislature. They initiate legislation, 
pilot bills, and participate in the government. The Cabinet 
thus exercises a dominant control over the Legislature. ^ 

Secrecy of Proceedings of the Cabinet. Another feature 
of the Cabinet is the secrecy of its proceedings. This is 
safeguarded both by law and convention. Every minister 
is required to take the oath of secrecy before the enters upon 
his office.* Secrecy is necessary because it helps to produce 
political unanimity. 

The Official Secrets Act forbids the publication of Cabi^^ 
net proceedings as well as other official documents. 
theoretical basis of the practice is that a Cabinet decision is • 
an advice to the head of State and it cannot be published 
without his consent. “Its practical foundation is the neces- 
sity of securing free discussion by which a compromise can 
be reached, without the risk of publicity for every statement 
made and every point given away”.f 


The practical utility of Cabinet secrecy in a modern 
democratic set-up has been aptly described by Herman Finer 
in the following words : 

“...To disclose what happens at the cabinet is inevit- 
ably to disclose differences among its members : to do that 
is to give the opposition the opportunity of playing upon 
those defferenccs, and inevitably to cause a breakdown of 
united responsibility and to encourage mutual recrimination 


♦Article 75 (4). 
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and individual teticence and distrust among ministei s. Finally, 
nublicitv must reduce the independence of mind of ministers 
in relation to each other, and, by exposmg them to the 
intervention of public opinion, reduce their mature, rationd, 
independent contribution to the process of policy making. 

An occasion when secrecy of cabinet proceedmgs is 
usually threatened arises when a resigmng mimster desires 
to offer an explanation in Parliament. According to the 
Dtactice in the U. K.. the minister concerned has to secure 
the King’s permission through the Prime Minister to make 
such a statement. The permission thus granted relates 
usually to that particular occasion and it is not open to a 
resigning minister to return to the same subject ag^m An 
interesting precedent on the subject arose when Lord Derby, 
one of the ministers of Queen Victoria, resigned m 1 845 
oyer Corn Laws and was permitted to state his reasons m 
Parliament. But, when four months later he returned to the 
same subject the Queen described this as “most unusual. 
In reply to ’Lord Derby’s explanation, General Ponsonby 
wrote on behalf of the Queen: 

“Her Majesty expects that whenever a Privy Councillor 
makes any statement in Parliament respecting ptoccetogs 
in Her Majesty’s Council, the Queen’s permission to do so 
should first be solicited and the object of the statement 
made clear and that the permission thus given should only 
serve for the particular instance, and not considered as an 

Open licence/' 

Thus although leakages have occasionally occurred, the 
rules of secrecy have in the main been admirably preserved. 
Of course at a certain point Cabinet proceedings pass into 
history For example, people arc no longer m much doubt 
about what passed in the 19th century cabinets, as most of 
the details are now available in the published memoirs and 
biographies of eminent statesmen who headed the cabinets 
during that century. Even in the present century, eminent 
individuals like Lloyd George and Winston Churchill seem 
to have been granted generous latitute in the publication 
of Cabinet memoranda in their memoirs. In general, how- 
ever, the Tule of secrecy has been well observed and ar any 
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given time the public are less well informed about the ope- 
rations of the Cabinet than about most other parts of the 
machinery of government. 

Methods of keeping Secrecy. By far the most effective 
safeguard against divulgencc of secrets is provided by the 
well-defined procedure governing the actual conduct of busi- 
ness in the Cabinet and' the preparation, circulation and re- 
servation of important papers connected with its discus- 
sions. Attendance at Cabinet meetings is strictly confined 
to the ministers. No outsider except the Secretary of the 
Cabinet, who is present to take down minutes of the 
meetings, is permitted to be present. Special care is taken 
to ensure the secrecy of these minutes. Only the minimum 
staff is employed on their reproduction. 

Exclusion of the President. The last feature of the Cabi- 
net is that the President does not preside over the delibera- 
tions of the Cabinet. This ensures the neutrality of the 
President and places him above party politics. The position 
of the President in India is analogous to that of the British 
sovereign who can do no wrong. This means ministers, and 
not the King or President, are responsible for tlie policy 
of the State and the acts done in pursuance of that policy. 

Composition of the Council oj 

\^.---Vhe Constitution speaks of the Council of Ministers and 
not the ‘Cabinet. The Cabinet is a part of the Council of 
Ministers a part of bigger whole, of a wheel within a wheel. 
All the ministers in England do not enjoy Cabinet rank. The 
number of those who arc admitted to that rank is in the 
neichbourhood of twenty or twenty-four/ Vital questions 
of policy arc decided by the Cabinet and in these matters 
ministers without Cabinet rank are not consulted, uln India 
also a distinction between ministers has been maintained on 
the basis of their status, rank and position. There are at 
nresent three classes of ministers-Cabinet Ministers, Ministers 
of State and Deputy Ministers. The Cabinet Ministers in 
India arc at present fifteen in number. They hold important 
nortfolios, attend the meetings of the Cabinet and receive a 
salary of Rs. ^,250 per mensem, a free residential accommo- 
dation and a Sumptuary allowance of Rs. 500 per month. 
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The second category consists of Ministers of State. (For 
some time they were also called Ministers of Cabinet rank 
but not members of the Cabinet). They do not attend the 
meetings of the Cabinet except when they are invited by 
special request to discuss some matter relating to their 
department. They receive a free house, Rs. 2,250 per mensem 
as salary but no sumptuary allowance. They ate at present 
12 in number. The third category consists of Deputy Minis- 
ters, who at present number 15 and get a salary of Rs. 1,750 
per mensem without any free residence or sumptuary allow- 
ance. The function of Deputy Ministers is to relieve heavily- 
burdened departmenal ministers of their work. They assist 
the ministers in their administrative and parliamentary 
work. The Constitution does not fix the number of ministers; 
it is up to the Prime Minister to determine the number and 
he does so to suit the requirements of efficient administration. 

Nowadays there is a tendency to increase the number of 
ministers. It is said that the ideal size of a Cabinet is five. 
Five members are easy to collect. They can act with secrecy, 
competence and speed. But cabinets everywhere are subject 
to the law of growth. More members are admitted to cabi- 
nets^ some because of their special knowledge of certain sub- 
jects and some because of their nuisance value when exclud- 
ed. The bigger size of cabinets has led to the formation 
of ‘cabinets within cabinets’, so that ultimately power really 
vests in a closed group of 4 or 5 persons, who enjoy the 
confidence of the Prime Minister.* The rest of the members 
just play a subsidiary role. 

Functions of the Cabinet 

The functions of the cabinet have been defined by LoAl 
Haldane as being three in number : — 

Firstly, it determines the general policy of the Govern- 
ment, subject to the approval of Parliament, It formulates 
policies, makes decisions and drafts bills on all vital matters 
and seeks parliamentary sanction. 

Secondly, it exercises supreme control on the national 
executive in accordance with the policy precribed by Parlia- 
ment. Thus, it exercises control over the entire administra 
tion of the country. Each minister is in charge of one or 
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more departments of administration. The Cabinet collective- 
ly constitutes the Government of the country. In carrying 
out the work of their departments, individual ministers act 
according to the directions of the Cabinet- The Cabinet s 
authority has been reinforced through the exercise of the 
power of delegated legislation. Legislation during modern 
times has become voluminous and complicated. Parliament 
consists of laymen and so it lays down only general princi- 
ples and passes laws in a skeleton form. It delegates powers 
to Ministers in charge of various departments to hll in the 

details and make rules and regulations to enforce laws. 

Thirdly, it co-ordinates the working of the various 
departments of the State. This is necessary to secure 
harmony and co-operation among the various departments 

of government. 

The cabinet exercises two more functions : ( i) control 
over national finances and (2) power over all important ap- 

pointments. 

Working of the Cabinet 

The work of administration in India is divided into a 
number of portfolios or departments. These arc (i ) External 
Affairs (including Commonwealth Relatio^) ; (2) Home , 
Defence ; (4) Food and Agriculture ; (5) Works, Hocusing 
and Supply ; (^Education ; (7) Natural Resources and Scien- 
tific Research ; ( 8 ) Finance ; (9) Labour ; (10) Plannir^, rri- 
gationand Power ; (11) Commerce and Industry ; (12) Hea th ; 
(ij) Communications; {14) Law; (15) 

& Steel ; (20) Rehabilitation ; (21) Partiamcnt- 

ary Affairs. 

Cabinet within the Cabinet 

Within the cabinet there develops an ‘inner cabinet’ 

CoVi..=. Sf ,l.c c.bl». Tl.™ «. fo« .mpo.- 

tant ministers are members of this bod> . 
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'Cabinet Secretariat 

The cabinet has a Secretaty whose duty is to prepare 
the agenda of the meeting and to record the decisions of the 
cabinet. Copies of the minutes are supplied to all cabinet 
ministers and where decisions arc taken concerning depart- 
ments, extracts of the report are circulated to the ministers 
in charge of them. 

The Council of Ministers and the House of the People 

The relationship subsisting between the Council of 
Ministers and the House of People is one of natural inter- 
dependence. The former arc legally and constitutionally 
responsible to the Legislature for their acts and omissions, 
Ihe House of the People can call them to account through 
questions, resolutions and adjournment motions. The minis- 
ters, through interpellations, can be called upon to supply 
to the House information on matters of public interest and 
to defend the policy of the administration. They cease to 
hold office the moment they lose the conlidence of the House. 
It would thus appear that the Council of Ministers is sub- 
servient to the House of the People and holds office during 
its pleasure. In actual practice the reverse holds true. Mem- 
bers of the Cabinet are leaders of the majority party in the 
Legislature and as such are assured of party support and 
loyalty. Members of the party arc tied down by party dis- 
cipline to obey party leadership. As party leaders arc heads 
of administration, the members of the cabinet exercise 
virtual authority over the Legislature. They introduce all 
public bills and pilot them in the Legislature. They control 
the national finances. They exercise all powers of summon- 
ing, proroguing and dissolving the House of the People in 
the name of the President. 

The above system applies only to those countries where 
the two-party system prevails and where one of the parties 
commands a stable majority in the Legislature. It docs not 
apply to continental countries where there is multiplicity of 
parries and cabinets are unstable. In France, the National 
Assembly is supreme and Cabinets exist on its sufferance. In 
India, the Indian NationaljCongrcss commands an overwhelm- 
ing majority in the Union and State Legislature There- 
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fore, the Union Cabinet is able to dominate the House of 
the People in a far greater measure than does the British 
Cabinet in the House of Commons. But all this docs not 
mean that the Cabinet can ignore altogether the wishes of 
the House of the People. It is subject to constant criticism 
by the House of the People and it can do nothing to provoke 

the hostility of the latter. 

The Council of Ministers and the President 

In legal and constitutional theory the President appoints 
the miniLrs who hold office during the pleasure of the 
latter. In actual practice, the Council of Ministers holds office 
independently of the President so long as it continues to 
enjoy the confidence and support of the Lower House In 
legal theory the executive authority of the realm vest 
in^the President, who exercises his power -j ^ 

advice of the Ministers; in actual practice the Counci 
Ministers wields the real authority and power and exercise, 
the same in the name of the President. 

The Council of Minister enjoys to^delibe^- 

rate in its meetings and the President is cxciu 
discussions. The President, inform- 

Rritish sovereien four-fold powers— thejr^M^ DC mjo_gi 
British sovereign II 1 encourage, ancTtFe ng.ht- 

ed^ffie right ^/S^^-^/^-To-Fe Fept mforihed by the 

made b^y the cabinet, He 

H has already been 

h"ct^bl°maT*eIercise in very abnormal circumstances to 
Drotect anTdefeXTe Constitution, /. e.. the President m^ 
Lfuse to distlve the House when so demanded by the Cabi- 

net improperly. 

the prime minister 

Wc have said before that the Prime Minister is the key- 

.,o.7of£c.bi™.«h. 

ters and is the channel of communication dc w 
net and the President. 
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Appointment. The Constitution provides that the Pre- 
sident shall appoint the Prime Minister. In actual practice, 
the choice of the President is limited, for he has to select a 
person who is the leader of the party or group commanding 
a majority in the House of the People. There is no legal 
bar to the appointment of a member of the Upper House as 
Prime Minister both in England and in India. In actual 
practice, however, this is not done since the Prime Minister 
has to carry the majority party in the House of the People 
with him. The President can exercise discretion in the 
appointment of the Prime ^linister only if there is multipli- 
city of political parties ahd no single party commands a 
majority in the Lower House. 

Functions of the Prime Minister 


The functions of the ^me Minister can be divided un- 
der the following heads : 

(i) Constituting the Cabinet. The President appoints 
ministers on the advice of the Prime Minister. The power 
of appointment of ministers by the President is only formal, 
for in actual practice the selection is made by the Prime 
Minister, yin England, the latter exercises unrestricted au- 
thority iir^electing his colleagues.* In India he has to give 
due regard to other considerations, regional and com- 
munal representation. Nevertheless, he determines the size 
of his cabinet and can increase or reduce the number of 
ministers. He exercises full discretion in the distribution of 
portfolios among his colleagues. He can reshuffle the cabi- 
net from time to time to secure efficiency in the administra- 
tion^ 

l?residing over the Cabinet. The Prime MinistM is 
the chairman of the cabinet. As such, he is the most im- 
portant link between the cabinet and Parliament. He is the 
guardian of the principle of collective responsibility — the 
essence of the cabinet system of Government. He prendes 
over cabinet meetings and determines what business shall 
be carried out in these meetings. He adjusts differences aris- 
ing among ministers or different Departments. 

^ (3) Co-ordination of ]rork. The Prime Minister co-ordi- 
nates the work of the various ministries and exercises general 
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supervision and control over the work of the various depart- 
ments of the Government. 

J^eadership of the House of the People. As leader of 
the House of the People, the Prime Minister assumes res- 
ponsibility of making all important pronouncements re^rd- 

ing policy affairs. Questions on non-departmental affairs 
and other critical issues are addressed to him as leader of the 
House. He is recognised to have immediate authority to 
correct what he considers to be errors inferable from any 
of h' colleague’s statements, whether in or out of the House, 
As leader of the House, he is looked up to “as the ultima e 
oracle in the matters of doubt when ministers do not give 

the House satisfaction, and as the fountain of 

is also the guardian of the rights and privileges of the House 
as a whole and its members individually irrespective o 

party affiliations. • c 

He arranges the business of Parliament with the Chief 
Whip, settles procedure and the distribution of time with 
the Opposition and gives assistance to the Speaker and the 
Chairman in the maintenance of order and decorum. 

(5) Appointments. The Prime Minister enjoys the 
wer Vo appmve the appointment of Secretaries of Ministries 
and othM heads of independent departments. The appoint 
ment of Governors, Chief Commissioners Ambassadors 
India’s representatives at mternatiopal conferences and on 
goodwill missions abroad are approved by him. 

(■6) Hink between the Cabinet and the President. Ihe 

Prime Minister keeps the President j 

of the cabinet. He^ is the chief adviser of the 

the latter exercises his emergency powers “"’y rCTht of 

inehim Although other Ministers have also a right ot 

acLs to the Presfdent on all matters of 

he is the chief channel of communication with the President. 
Role of the Prime Minister 

It would thus appear that the Prime Minister of India 
exercises a pre-eminent role in the governance of he M«e. 
IHeis the keystone of the Cabinet arch. ‘central to its forma- 

"tion central to its life and central to its death. He is the 
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head of the Government, and the head of the State cannot 
function without his advice.v^ , 

Prime Minister and His Colleague* 

But from what has been said above, it should not be 
concluded that the Prime Minister can afford to adopt an 
arbitrary attitude tow'ards his colleagues in the cabinet, either 
collectively or individually. In fact, a Prime Minister, if he 
at all understands the real interest of the country which has 
placed the highest political power into his hands, will always 
endeavour to keep solid with his colleagues. The patty has 
cemented them together as a multiple but a corporate execu- 
tive. Mr. Herbert Morrison in his publication, GovernmetJt 
andPariiament, gives the following assessment of the position 
of the British Prime Minister vis-a-vis his cabinet colleagues. 
This assessment holds equally true of India : 

“He is not the master of the Cabinet, Perhaps the habit 
of referring to Prime Minister’s directives across the Floor 
of the House of Commons or asking the Prime Minister to 
direct one or more of his colleagues to do this or that has 
been overdone. It is right, and indeed in most cases ineyit- 
able, that the Prime Minister should have a special authority; 
if for no other reason it is bound to emerge because of the 
fact that he recommends to the Sovereign the appointment 
of Ministers and can ask for resignations. He is the leader 
of the Government, bur(except on occasions of emergency) 
he ought not to, and usually does not, presume to give 
directions or decisions wdiich are proper to the cabinet or 
one of its committees, even though his position is rightly 
one of special authority and Parliament and the country quite 
properly look to him for leadership and inspiration”. 

Can the Prime Minister act without Cabinet Approval ? 

Whether a Prime Minister can sometimes take decisions 
without the prior approval of the cabinet is a debatable 
point. Britain has had a number of precedents which show 
that this has not been a very unusual practice. In 1850, Lord 
John Russell wrote his famous letter, denouncing the new 
Catliolic hierarchy without consulting his cabinet, but it 
bound the rest of his colleagues to acceptance of a Bill which 
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many of them did not like. Mr. Gladstone ran counter to 
a previous cabinet decision when he accepted a motion for 
a Committee of Enquii^ on the “Kilmainham Treaty” 
in 1882. When trade unions were exempted from liability 
for torts, and domestic servants were included within the 
Workmen’s Compensation Bill, it was a personal decision of 
the Prime Minister, Sir Henry Campbell-Bannerman (1905-8). 
In respect of the former he reversed a decision of the Cabinet;, 
in respect of the latter he decided against the publicly express- 
ed intentions of the minister in charge of the BiU. In more 
recent times Mr. Asquith’s statement of the Governments 
intention to introduce adult suffrage (1916), Mr. Lloyd 
George’s decision to summon the Imperial War Conference 
(1016), and Mr. Neville Chamberlain’s telegram to Hitler 
(1958) arc instances of the same category. The position has 
been aptly put by Sir Ivor Jennings in his Cabinet Govern- 
ment (1951) in the following words : 

“New policies are, in theory, the concern of the Cabi- 
net But the Prime Minister can, within limits, compel the 
acceptance of policies by announcing them publicly. The 
Cabinet then has cither to accept the policy or lose its leader. 
Frequently, the first is the better alternative.” 

Comparison with the British Prime Minister 

. position of the Prime Minister of India is analogous 

tbthat of the British Prime Minister. In the words ot 
Tennings, die is not merely primus interpares (the first among 
equals)? but the ‘sun around which the planets revolve 

The only difierence between the two dignitaries is that 
while the British Prime Minister is a product of convention, 
the office of the Indian Prime Minister is a product of sta- 
tute. In England the principle of ministerial responsibility 
is based on long-established usage. In India it has a legal 
and constitutional basis. 

Both the functionaries arc vested with tremendous po- 
wers. In the words of Ramsay Muir, the British Prime 
Minister is, in fact, though not in law, the workiiV. head 01 
the State, endowed with such a plenitude of p</>vcr as no 
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Other constitutional ruler in the world, not even the Presi- 
dent of the United States possesses.* This statement is 
equally applicable to the Indian Prime Minister. Like his 
British compeer he is the pivot of the whole system or 
Government and has a decisive voice in all matters of policy, 
decisions and appointments. 

The French Prime Minister compares unfavourably with 
the Indian Prime Minister. The former has no authority 
over his colleagues in the coalition cabinet, and *cannot shuf- 
fle his pack as he pleases.* He has constantly to humour 
and flatter them to win their co-operation. The Indian 
Prime Minister can appoint and dismiss his colleagues. He 
exercises the wide powers vested in the Centre including the 
Emergency powers of the President in the latter’s name. 

But the offlee of the Prime Minister *is what the holder 
chooses to make it*, as Jennings says. His position in the 
cabinet depends on a number of factors, the persona- 

lity of the man himself, the support that he enjoys among his 
cabinet colleagues, the status and influence of the other mem- 
bers of cabinet, the strength of his party in Parliament and 
the country, and the political conditions of the time. Given 
a solid party backing and confidence among parry leaders, 
a Prime Minister can wield unusual authority. Our present 
Prime Minister of India, Pandit Nehru, satisfies all these con- 
ditions in an extraordinary measure. With his dynamic per- 
sonality and drive, he has left a great impress on his office and 
raised its prestige to a towering height. As leader of the 
majority party in Parliament and national hero, ‘he leads the 
cabinet, the Parliament and the nation*. He has steered the 
ship of the State safely and courageously. He has cham- 
pioned the cause of the oppressed and is striving for inter- 
national peace and amity. His doctrine of Panch Shthy 
of peaceful cr>-existcncc has gained worldwide appreciation. 
The secret of his power lies in his great hold on the Cong- 
ress Party and on the masses. 

Attorney-General of India 

The Constitution provides for an Attorney-General of 
India to offer legal advice to the Union Government. He 
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the union council of ministers 


337 


is appointed by the President. Only a person qualified to 
become a Judge of the Supreme Court is eligible for appoint- 
ment as Attorney-General. 

He can be dismissed from office by the President.^ The 
latter fixes his salary and allowances. The ConstituUon 
grants him the right of audience in all courts in India. The 
office of the Attorney-General is considered to be a political 
one It is, therefore, necessary that he should not only be 
an expert on law, but also be able to interpret the policy ot 
the ruling party in the Government. 
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CHAPTER 21 


PARLIAMENT : ITS ORGANIZATION AND FUNCTIONS 


Parliament 

The Union Legislative is known as Parliament. It is 
constituted on the principle of bicameralism, having two 
houses known as the Council of States (Rajya Sabha) and 
the House of the People (Lok Sabha). The Indian Consti- 
tution follows the British system in associating the head of 
the State with the Legislature. The President of India, like 
me King or Queen of England, is a constituent part of 
Parliament. This differs from the system prevalent in the 
U.^ S. A. or in the U. S. S. R. In the United States all legis- 
lative powers granted to the Centre are vested in Congress, 
consisting of the Senate and the House of Representatives.* 

n the U. S. S. R. also all legislative powers are exclusively 
exercised by the Supreme Soviet.-j- 

Composition 


The House of the People represents the people and is 
i^ctly elected by tl^ people on the basis of adult franchise 
an territorial constituencies. The Council of States repre- 
sents the States and consists of the representatives of the 
States elected by the State Assemblies. 

The House of the People 

Tl^ membership of the House of the People is limited 
y tlie Constitution to a maximum of 500. The strength of 
the chamber is not unwieldy as compared to the British 
Mouse of Commons and the French National Assembly. 
Which have a membership of 625 and 627 respectively. The 
ratio between the number of members allotted to each 
territorial constituency and its population is kept uniform 

oughout India but after each census there is to be a re- 
adjustment of such representation. The Constitution provides 
or reservauon of seats, on population basis, for the schedul- 
castes and scheduled tribes for a period of ten years from 

•Article i Sec. i 
fArticle 56. 
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the date of the commencement of Constitution. The Presi- 
dent may also nominate not more than two representatives 
of the Anglo-Indians to the House if he thinks that the 
community is not adequately represented. 

Present Strength. Before the Reorganisation of States, the 
actual strength of the House of the People was fixed at 499. 
After November i, 1956 h has been fixed at 500, as follows: 


Composition of the House of the People 


Number of ^ts 

Total Scheduled Scheduled 

Castes Tribes 


STATES 
Andhra Pradesh 
Assam 
Bihar 
Bombay 
Kerala 

Madhya Pradesh 
Madras 
Mysore 
Orissa 
Punjab 
Rajasthan 
Uttar Pradesh 
West Bengal 
ammu & Kashmir 



UNION territories 
D elhi 

Himachal Pradesh 
Manipur 
Tripura 
Total 


55 

66 

18 

41 

26 

20 

22 

22 

86 

36 

6 


487 



5 

3 

18 

6 

Nil 


74 



Nil 

Nil 


5 

5 

Nil 

7 

Nil 

Nil 

4 

Nil 

Nil 

Nil 


Nil 

Nil 


GRAND TOTAL 


500 


76 
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Quali^cation for Membership. A candidate for member-* 
ship of the House of the People must be an Indian citizen 
and not less than 25 years of age (Article 84). A person is 
disqualified from being a member of the House of the People 
if he {a) holds an office of profit under any Government in 
India, (h) is of unsound mind, (r) voluntarily acquires citizen- 
ship in a foreign State, {d) is found guilty of election offence, 
{e) has been convicted for a criminal offence for not less 
than two years unless five years have elapsed since his 
release, ( f) has failed to file the return of his election expenses 
unless five years have elapsed from the date when the return 
was due ; (,^) is a Government contractor or licence-holder; 
(^)has been dismissed from Government service for corrup- 
tion or disloyalty to the State. 

Tenure. The normal life of the House of the People is 
five years, unless it is dissolved earlier by the President. Its 
life can be extended while a Proclamation of emergency is in 
operation for a period of one year at a time but in no case 
for more than six months after the Proclamation of Emer- 
gency has ceased to operate. 

Sessions. The Constitution provides that the House 
shall meet at least twice a year and a period of more than six 
months shall not elapse between the last sitting in one 
session and the first sitting in the other. The quotum requir- 
ed for the meeting has been fixed at ten per cent of the 
total membership of each House. 

Elections and Delimitation of Constituencies 

Every adult citizen of India who is not less than 21 years 
of age and is not otherwise disqualified from being a voter on 
the grounds of non-residence, unsoundness of mind, crime, 
bankruptcy, corrupt or illegal practices is entitled to vote. 
There is one common electoral roll for elections to the 
House of the People and the State legislatures. No one may 
be denied the franchise on the ground of religion, race, 
caste or sex. India has followed the British system of single- 
member constituencies, but there are a few plural-member 
constituencies also for electing the Scheduled Castes and 
the Scheduled Tribes candidates for whom seats are reserved 
on a population basis. The superintendence, direction and 
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control of all matters pertaining to election 
in the hands of the Election Commission 

the President, subject to the provisions of law ™^e by 
Parliament. The Commission consists of ^ ^bief El 
Commissioner and such other members as 
fnt. It is the duty of the Commission to make necessary 

adjustments in the parliamentary constituencies. 

^ number 

S3uU Ti » “?»iT 7..“ to T 'h3« o'! 

r srs bi ;«w o£?^ Jg.* sbi,'',’ 

Lifsfz £;=' c™.-. Jr s .peci., „to 

appeals against its judgment. 

Dignitaries of Parliament 

The Constitution provides that there shall be ^ ^bair- 

smssmm 

elects a Deputy Chairman who h^ 

or1L"people"cSect the Speaker and the Deputy Speaker 

Thetne^e^rforms ‘he <luties of a presiding office of 
the House during the absence of the fo^^m^- 

deniTs'pSed againsfAem by a majority of the members 
present. 

The speaker of the House of the People 

• • f tUf^ Sneaker of the House of the I eople 

The position of th p He is the principal 

is one of great y ^ Resents its collective voice. 

is'S ween the House Ld the Chief Executive. He 
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maintains dignity and decorum in the House, regulates de- 
bates and decides all questions of order. He is protector of 
the rights of the minority parties. He interprets the Con- 
stitution and the Rules of Procedure, and his decision on 
all points of order is final. 

Comparison with the Speaker of the British House of Commons 

The evolution of Indian speakership has been model- 
led on the British precedent and not on that of the American 
and continental countries. The British Speaker is noted for 
his impartiality and non-partisanship. His constituency is not 
contested by the Opposition Party when a general election 
comes and he is unanimously re-elected as long as he wishes 
to serve. On election to speakership, he severs his connec- 
tions with political parties and dubs. He does not take part 
in debates and exercises his casting vote to maintain the sta- 
itts quo. The Speaker of the U. S, House of Representatives is 
a marked partisan and uses his authority and power to pro- 
tect the interests of his party. The Speaker of the French 
National Assembly is not so crudely partisan as the Speaker 
ot the U. S. House of Representatives, but he is not, free 
from political affiliations. His lack of impartiality tends to 
dimmish his authority in the House. 


The Indian speakership is analogous to the British 
speakership, although it has not been possible to develop in 
this country all the traditions and conventions which charac- 
terise that venerable office. In India the first elected Presi- 
dent of the Indian Legislative Assembly, Shri Vithalbhai 
I atel established the liigh traditions and conventions asso- 
ciated with the office of the Speaker. He established such 
a hi; . reputation as an independent, impartial and fearless 
Speaker that after the expiry of the term of his office he was 
re-elected unanimously to the Chair, both by the official 
and non-oflicial members of the Assembly. But after his 
death the convcntion.of not contesting the Speaker’s consti- 
tuency was not observed. Mr. Purshottam Das Tandon 
who acted as Speaker of the U. P, Assembly expressed the 
view that India might not follow the British precedent and 

1 affiliations outside the 

T' f was Speaker of the 
i-ok Sabha for several years, also was of opinion that it was 
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not possible for the Speaker in India to remain altogether 
out of the political arena, as in England. It is, however, 
expected that future Speakers in this country will try to 
to model their high office on the British m jdel and by 
remaining aloof from all political controversies discharge 
their duties impartially and inspire confidence in all sections 
of the House. 

Parliamentary Privileges and Immunities 

Members of Parliament enjoy certain privileges and 
immunities. They have personal liberty and enjoy immunity 
from penal action for the way they vote and speak. The 
only limitations set are the standing orders and rules of 
Parliament and other provisions of the Constitution. The 
Constitution forbids the discussion of the conduct of 
Supreme Court or High Court Judge in the discliarge of 
his duties except on a motion to remove him. Members 
are not liable to arrest on civil process for a period extend- 
jjjg for 14 days before and 14 days after a session. This 
immunity does not extend to insolvency proceedings, nor 
to preventive detention, nor to arrest in criminal proceed- 
ings There are certain other privileges which are collec- 
tively enjoyed by the House. The House can e.xclude 
strangers from the precincts of the House. The House can 
punish a stranger for misconduct or contempt. It can 
summon any person to give evidence, information or to 
answer a charge. It can try and punish any person for con- 
tempt or breach of parliamentary privileges, whether com- 
mitted inside or outside the Parliament. 

Supremacy of the House of the People 

The House of the People enjoys supremacy over the 
Council of States in three respects. First, Cabinet is res- 
Donsible to the House of the People and not to the Couned in 
accordance with the well-established parliamentary conven- 
tion in England where the Cabinet is only amenable to the 
control of the Lower House of Parliament. Second, it votes 
supplies necessary to carry on the Government. All money 

bills are introduced in the House of the People. They are 
submitted to the Council of States where they cannot be 
delayed beyond a period of 14 days. Even if rejected by the 
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Council, they receive the President’s assent if passed again 
by the Lower House by a simple majority of votes. Third, 
in regard to other bills including bills for constitutional 
amendments in which the two Houses share equal power of 
participation, the superiority of the House of the People is 
established by the fact that in case of difference of opinion, 
the final decision is made in a joint meeting where the 
House of the People will have its way due to its overwhelm- 
ing numerical strength. The House of the People ‘is a grand 
inquest of the Indian nation* and controls the entire field of 
administration. 

The Council of States 

The Council of States is the Upper Chamber of the 
Indian Parliament. Although the Council gives representa- 
tion to the constituent units of the Indian Federation, it 
does not follow the principle of equality of representation 
for the units as is the practice in the U. S. A., Australia and 
Switzerland. 

Composition. The Constitution has fixed the maximum 
strength of the Council of States at 250, out of which 12 
members are to be nominated by the President having 
special knowledge or practical experience in respect of lite- 
rature, science, art and social service. Members representing 
the States are elected by the elected members of the respec- 
tive State Legislative Assembly and the electoral college in 
accordance with the system of proportional representation 
by the single transferable vote. The allocation of seats to 
the various States is made mainly on the basis of population 
but the smaller States are accorded some weightage. The 
total number members of the Council of States including 
the 12 nominated members, before the passage of the Re- 
organization Bill, was 219. Thereafter, the strength was 
increased to 232 as follows : 


Name oj the State 

Number 

Andhra 

18 

Assam 

7 

Bihar 

22 

Bombay 

^7 

Kerala 

/ 

9 
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Madhya Pradesh 1 6 

Madras 

Orissa 

Mysore i ^ 

Punjab 1 1 

Rajasthan lo 

Uttar Pradesh 54 

West Bengal i6 

Jammu & Kashmir 4 

Delhi 3 

Himachal Pradesh a 

Manipur * 

Tripura t 

Nominated by the President 12 


Total 252 


Qualificatiotis for Membership. A candidate for member- 
ship of the Council of States must be a citizen of India and 
at least 30 years of age, and he must further not suffer from 
any disqualification for membership of Parliament. 

Term- The Council of States is a permanent body, not 
subject to dissolution. One-third of its members, however, 
retire at the expiration of every second year. This means 
that the term of the office of all members is six years. 

Powers of the Council of States 

The Council of States is intended to be less powerful 
and influential than the popular House. It cannot compel 
the resignation of the Union Cabinet by registering an ad- 
verse vote against it. Its powers over finances are strictly 
limited as it cannot delay a money bill beyond 14 days, 
with regard to other bills including constitutional amend- 
ments, its power of suspensive veto is not beyond six months. 
In case of disagreement there is a joint meeting of the two 
Houses in which the will of the Lower House prevails be- 
cause of the latter’s numerical strength. The second cham- 
ber cannot, therefore, exercise a veto on legislation. It can 
only delay the passage of ill-considered measures. 
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The existence of this House is justified on the ground 
that it not only represents the constituent units of the 
Indian Federation but also includes in its membership men 
of intellect and varied experience. The Council is a House 
of elderly statesmen who consider controversial matters in a 
calmer atmosphere and enable people to understand Public 
issues objectively and not in a partisan spirit. It also has the 
special responsibility for protecting the interests of the States, 
because without its concurrence by a 2/3rd majority, Parlia- 
ment cannot legislate on any matter specified in the State 

List. 

Is the Council of States a SuperBuity ? 

There is an overwhelming body of opinion in India 
against the continuance of second chambers. It is argued, 
firstly, that a second chamber represents reactionary ele- 
ments who want to block progress. In the words of Laski, 
the second chamber ‘will be a premium not upon improve- 
ment but upon opposition in terms of vested interests. 
Powerful members of the ruling party after being defeated 
in a contest for seat in the ‘lower chamber are generally 
accommodated in the second one. Secondly,^ it is argued 
that the work of legislation is highly complicated and is 
done at committee level. The second chamber unnecessarily 
duplicates the work of legislation. Such a body can serve 
no useful purpose. If it is constituted on the elective prin- 
ciple as in the U. S. A., it will claim to derive power from 
the people and thus will prove a rival to the first House. 
This will bring the two chambers into conflict and friction. 
It is composed on the principle of nomination, such a 
chamber becomes worse than useless, because it creates vested 
interests, as in the Canadian Senate and the British House 

of Lords. 

If wc examine the above view carefully, we shall find 
that all second chambers with the exception of the British 
House of Lords and the Canadian Senate do not represent 
vested interests; on the other hand, they represent ’various 
interests not represented in the Lower House. There Rte 
certain people of outstanding ability and wide experience"; 
who cannot bear the strain of an electioneering campaign 
and consequently they do not contest elections. Such people' 
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can always secure representation in the second chamber. The 
lower chamber which represents the masses considers an im- 
portant issue not dispassionately but from a partisan view- 
point. The decision made by it is oftentimes hasty and 
rash. The second chamber secures discussion of such mea- 
sures in a well-informed and objective manner. It is able 
to throw better light on it and is sometimes successful in 
facilitating a compromise between different groups. Thus, 
the second chamber by interposing necessary delay allows 
passions to subside and secures reconsideration by the 
other House of ill-considered measuers passed in the heat 
of the moment. The Council of States in this respect can 
claim to be called the ideal second chamber of the world. 
It is differently composed from the House of the People. 
It is not directly elected by the people but is indireedy elect- 
ed by the members of the State Assemblies and so it cannot 
claim to be the rival of the latter. It does not represent 
vested interests. Its membership includes elderly and 
experienced people who can give the benefit of their advice 
on numerous issues facing the country. India is a big coun- 
try with numerous complex problems of national import- 
ance. They cannot be left to be determined solely by the 
House of the People predominantly elected by a single majo- 
rity party or coalition of parties. It is necessary that such 
matters be referred to the other House for the considera- 
tion of elderly and experienced people who may discuss it 
in a calmer atmosphere and offer their valued suggestions. 
'I'hc Council will thus act as a filtering body of the common 
impulses of the people. One must also remember that 
the tramers of the Constitution wanted the Council to play 
a significant role in the Constitution, They did not want 
the Council to override the will of the people as represented 
in the House of the People. However, they granted the 
Council co-equal powers with the House of the People in 

legislation and in proposing constitutional amendments, so 
that it might exercise due restraint on the democratic reck- 
lessness of the Lower House. In case of disagreement it 
may compel the joint sitting of the two Houses to be called, 
where a decision can be made only after sober reflection 

and not in hot haste. 
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The framers granted certain other significant powers 
to the Council where it might share equality with the lower 
House in certain important constitutional issues. It has 
been given equal powers with the Lower House in initiat- 
ing or deciding impeachment charges against the President 
and in deciding removal of judges of the Supreme Court 
and High Courts. Its approval with the Lower House is 
necessary for the continuance of various proclamations by 
the President under emergency. 

The Council represents the interests of the units and 
the collective interests of the nation. That is why equality 
of representation has not been accorded to all the -units. 
Members of the Council of States are elected by members 
of the State Assemblies and the quota of seats for each State 
is determined on the population basis, the smaller States, 
however, enjoying a little weightage in the matter of repre- 
sentation. The federal idea and national interest are thus har- 
monised. Parliament is empowered to legislate in the sphere 
of the States in national interest but the concurrence of the 
Council, as the sole custodian of the rights of the States by 
a two-thirds majority is necessary. The Council has main- 
tained a true balance between regional and national interests. 

The success of bicameralism in the Union Government 
depends up'in the proper selection of the members of the 
Council of States. There is no doubt that the framers of 
the Constitution have paid due heed to the question of com- 
position of the Upper House. It represents not only the 
elderly and experienced representatives of the States, but 
distinguished people from public life and those represent 
ing art, literature and science. The function of the Council 
is not to veto legislation, nor to put brakes on democracy. 
Its only work is to afford the nation an opportunity to pause, 
ponder and decide matters calmly and not to rush through 
them under the stress of emotion. There is no doubt that 
the Council of States with its limited size, superior personnel 
of able and elderly statesmen, and permanence will be able 
to fulfil its functions creditably as a deliberative body. 

Conflict between the House of the People and the Council of 
States 

Though, on the whole, the two Houses of Parliament 
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have so far functioned in perfect harmony, there have also 
been a few cases of conflict between them. One such inci- 
dent Occurred during the budget session of 1953 when the 
Council of States took up the consideration of the Income 
Tax (Amendment) Bill, 1952* as passed by the House of 
the People on April 29, 1955- The Speaker had certified the 
bill as a money bill. Some of the rnembers argued that it 
was not a money bill and the Law hlinister, who was leader 
of the Council, remarked that the Council would be satisfi- 
ed if the House of the People declared categorically that 
the Speaker had applied his mind to this question and issued 
the certificate after full consideration.* The House of the 
People took exception to the remarks of the Law Member 
and the Chair observed that the Law Member should ex- 
plain the matter before the House. The Council of States 
resented this and passed a resolution directing the Leader 
of the Council not to present himself in any capacity when 
the matter was brought up in the House* The members of 
the House of the People were indignant at this and asserted 
that Ministers were responsible to the House of the People 
and not to the Council and questioned the propriety of the 
Council’s resolution. This quarrel was dropped after due 
apologies from the Law Minister and at the intervention of 
the Prime Minister. Another conflict was caused in 1954 
by the remarks of Mr. N. C. Chatterji, who during the 
course of a speech remarked that “the Upper House which 
is supposed to be a body of elders, seems to be behaving 
irresponsibly like a pack of urchins”. A question of pri- 
vilege was raised in the Council of States and the Secretary 
was asked to ascertain facts from Mr. N. C. Chatterji. ^ The 
question of privilege was raised on the following day in the 
House of the People and a Joint Committee of the two 
Houses inquired into this question. By the end of the year, 
the two Privilege Committees were able to work out an 
acceptable procedure for the future by which a member of 
one House could not commit a breach of privilege of the 

other House. 

The above incidents have led some members to urge 
the abolition of the Council of States. The Government’s 

*C, S- Debate April 29, 1933—0. S. Debate May i, 1955 
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main contention is that it is yet too early to take such a 
drastic step. Others are of the view that the Council may 
be retained, but its powers should be clearly defined. The 
two Houses should not tty to perform the some functions, 
otherwise there will be more chances for conflicts. 

Powers of Parliament 

The British Parliament is sovereign and omnicompetent. 
In the words of Blackstone, “it has sovereign and uncon- 
trollable authority in the making, confirming, enlarging, 
restraining, abrogating, repealing, reviving and expounding 
of laws, concerning matters of all possible denomination . 
The legislative competence of the Indian Parliament is, how- 
ever, limited in normal times to subjects included in the 
Union List and Concurrent List. It has normally no juris- 
diction over the State list, although it may legislate on State 
matters if empowered to do so by a 2/3rds majority vote of 
the Council in national interest. Its supremacy in its own 
sphere is subject to constitutional restraints. It may not 
make laws abridging any of the Fundamental Rights granted 
to citizens in Part III of the Constitution. The laws fratned 
by it are subject to judicial review. However, the Indian 
Parliament enjoys more powers than are enjoyed by a Fede- 
ral legislature of any State in the world. The Congress in 
U.S.A, and the Federal Parliament in Australia cannot make 
laws encroaching upon the jurisdiction of the States. The 
Indian Parliament has been granted power to legislate for 
the States concerning provisions implementing any treaty 
or agreement with a foreign State. During emergency, the 
Indian Parliament assumes unlimited powers of legislation 
and administration. 

The powers of Parliament may be summarised under 
four heads : — 

(i) legislative; (2) financial; (3) executive and (4) 
miscellaneous. 

Legislative Powers 

In the case of legislative powers, Parliaraant can legislate 
in all matters included in the Federal and Concurrent lists. 
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If there is disagreement between the Houses of Parliament, 
the President will summon a joint sitting where the'decision 
will be carried by a majority of votes of members sittirig 
and voting. Parliament can also legislate on subjects in 
the State list if authorized to do so by a 2/3rds majority of 
votes of the Council in national interest, or at the request 
of the States. Parliament can also legislate for the entire 
countj^ for implementing any treaty or agreement with 
other States. 

Financial Powers 

Parliament, and more specially the House of the People 
can initiate a money bill. After being passed by the latter 
it is sent to the Council for its recommendations which it 

must make within 14 days. 

Executive Powers 

Parliament, and more especially the Loh Sabha, main- 
tains control over the administration by means of question, 
motions of adjournment, resolutions, and debates. Parlia- 
ment may throw out the Cabinet by its adverse vote. Under 
the Constitution, the Cabinet is responsible only to the 
House of the People and not to the Council of States. With 
the decline of Parliament and growth of the power of the 
Cabinet, Parliament's role has been reduced to criticism of 
governmental policy. The cabinet now exercises formid- 
able control over the House of the People due to effective 
party leadership and rigid party discipline. 

Miscellaneous Powers 

Parliament, however, performs other useful functions. 
It exercises electoral functions along with elected representa- 
tives of State Assemblies for electing the President of the 
Republic. Secondly, it has the power of initiating, 
investigating and deciding impeachment charges against 
the President and the power of removing Supreme Court 
Judges or Judges of High Courts. Thirdly, its authority 
IS necessary for continuance of the various proclamations 
issued by the President in emergencies. Fourthly, it the 
power of amending the Constitution according to prescribed 

procedure. 
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Lastly, Pailiameiit is a great forum of deliberation. It 
informs the public how the country is governed 
therefore, it gives direction and control to public opinion. 
When there is an important debate on domestic and ioteiga 
policies, the chamber and the public galleries are crowded. 
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CHAPTER 22 

parliament at work 

Conduct of Business in Parliament 

Tine President of India is obliged under the Constitution 

president may prorogu at their own discretion 
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t\on in the country and the measures which the Government 
propose to take to deal with it. A debate on this address 
follows and at the end a resolution of thanks is moved. 
Members of the Opposition may criticise the address and 
move amendments to it, as the Presidential address embodies 
the governmental policy in the' coming year. 

Routine BusinesB 

Questions. The first hour of the first five days in the 
week is devoted to questions. This provides an opportunity 
to bring up grievances. Questions are asked to elicit in- 
formation, and for drawing attention to grievances. Ten 
days’ notice of a question is given in writing in order to en- 
able a minister to prepare the answer. Questions have 
become so numerous that they are rationed. ■ Members may 
ask for either oral or written replies. There is no limit for 
written replies which are placed on the table of the House. 
But any three oral questions can be asked on any particular 
day. Different days ate allotted for questions regarding th? 
various Ministries. It is done in such a way that the turn 
of each Ministry comes twice in a week. A question already 
answered cannot be asked again. There are zz conditions 
of admissibility of questions. The final decision as to ad- 
missibility of a question rests with the Speaker. Ministers in 
replying to questions should show alertness of mind, wit 
and humour. Supplementary questions can also be asked in 
order to seek further elucidation of an answer. There is also 
provision for a short ‘half an hour discussion* on important 
matters arising out of questions on two days in the week. 

^ 

OtherTorms of Business. With leave of the Speaker, an ad- 
journment motion may be moved to discuss a matter of urgent 
public importance of recent occurrence, if supported by more 
than 25 members. Before 1947, it was a common practice 
to move such motions for the ventilation of grievances, but 
after the attainment of freedom, fewer notices of such motions 
are given, and they are not pressed because members get 
plenty of opportunities to raise discussion on importapt 
matters even otherwise. For debating less important matters 
without moving an adjournment motion there is provision 
for short discussion and ‘calling attention’ to such matters. 
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The House then proceeds with the discussion of bills and 
resolutions pending before it. 

Official and Non-official Business. The time of Parliament 
is carefully rationed in order to ensure an orderly continuit)’^ 
of business. Both in England and India the bulk of the 
business of the House is official and very lutle time is 
allowed for the private members. In France the proportion 
of time allowed to private members is much greater, owing 
to the weakness of the executive and intransigence of the 
Parties. In the U. S. House of Representatives the dominant 
mrty monopolises all the time of the House. In India the 
Cabinet is the master of the time of the House and only a 
day per week (the last two and a half hours of the sittings 
on each Friday) is allotted to private members business. 
As the number of non-official bills or resolutions is usually 
larger than the days allotted for such business, priority is 
determined by drawing of lots. 


The framing and working of the programme of business 
of Parliament is the responsibility of the Department of 
Parliamentary Affairs. It determines the length of any 
session, the priorities for the different items the pro- 
gramme and the amount of time to be allotted to eaclL This 
is done in close liaison with two higher co-ordmating bodies. 
piz. the Parliamentary and Legal Affairs Committee of the 
Cabinet on the Government’s side and the Business Advisory 
Committee for each House on Parliament’s side. 


The order of business is so arrange that each House is 
fully occupied, urgent and essential business is disposed of 
in time and monotony is avoided by alternating legislative 
with non-legislative business. 

Control oj Debate. Behind ‘the Speaker’s chair’ an agree- 
ment is made between the Government and the Opposition 
regarding the amount of time allowed for debate and tlus 
agreement is respected by the Speaker. Tt is the duty of the 
Speaker to secure expenditious despatch of work and to 
eLure fair debate. This is only possible if the minority 
leaders do not indulge in dilatory tactics and obstructionism. 
A closure rule has been adopted to curtail discussion and 
to put the question to vote. A more drastic method is the 
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‘guillotine^ according to which the debate teitoiioateS; at !&; 
certain specified time, and all issues relating to the BUI aret 
immediately put to vote. Another form of ‘closure’ is 
known as the ‘Kangaroo’ which enables the Speaker, to 
select amendments which he considers appropriate for dis- 
cussion and vote and to exclude others. All these forms 

of closure have been adopted by Parliament to secure effi- 
cient despatch of business. The Speaker allows these motions 
to be. moved if he is satisfied that there has been a faiy 
debate and there has been no infringement of the rights of 
minorities for a fair discussion. ^ ' 

4 

hegtslatm Vrocednre. The process of legislation takes up' 
a large portion of Parliament’s time. Bills may be classified 
under two heads, namely, Governments BUls and l^rivafe 
Members Bill. Government Bills may again be divided Into 
Money Bills and non-Money Bills. 

Draping of a Bill. The drafting of a bill is a very exact- 
ing job. In England a special office of draftsmen (Parlia- 
mentary Council to the Treasury) is employed for drafting 
government measures. In the United States special officers, 
called legislative counsels, were created in 1918. They draft 
public bills at the request of any committee of either House 
of Congress. In France departmental officials or entrusted with 

bill drafting. In India legal experts arc employed for draft- 
ing a Bill. 

Introduction of the Bill. All Bills other than financial 

Dills may be introduced in either House of Parliament The 

motion for leave to introduce a Bill is a formal business 

which is taken up after the Question Hour. The Speaker 

places the motion before the House. There is no opposition 

at the introductory stage. However, if it is opposed, it is 

simply an index of the intense feeling of the House against 

^e measure. In 1954, the introduction of the Preventive 
Detention Bill was opposed. 

K' Vuhlic&hon of Bill in the Gai^ette. After the House has 

granted leave for introducing the Bill, the Bill is published 
in The Gazette of India. ^ 


^ England the first read- 

S ge o the bill is formal. At this stage only the title 
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of the bill is read aloud. Under the ‘ten minutes^ rule*, the 
sponsor of the bill gives a brjef explanatory speech about 
the aims of the bill and there is no debate. Almost a similar 
practice is followed in India. 

Stages in Second Keading. The second reading |s 
divided into two stages. The first stage consists of a gene- 
ral discussion of the principles of the Bill and the second 
stage relates to discussion of clauses, schedules and amend- 
ments. During the first stage of the second reading, the 
member-in-charge of the Bill may move that the Bill may be 
taken into consideration by the whole House or be referred 
to a Select Committee of the House. 




^^'^Commiitee Stage. The Committed considers the Bill in 
detail and proposes amendments as it thinks fit and submits 
its report to the House. Those members of the Committee 
who do not agree with the majority opinion can append to 
the ffepott their note of dissent. 

^^eport Stage. The report as presented is printed and 
copies ate made available to members. The Bill as reported 
by the Committee is taken up for consideration by the House. 

Clause by Clause Discussion. At this stage there is dis- 
cussion of the Bill clause by clause. Members may move 
any amendment to any clause of the Bill and discuss it in 
detail. ' 


Third Reading. The third reading is confined to the 
passing C>r' rejecting the Bill as a whole. No substantial 
amen&ients are permitted. .1 ' 


DisagfeemeUt between the two Houses 

^ " After the Bill has been passed by one House, it is sent 
to the other where again it passes through similar stages of 
reading. If the two Houses agree, the Bill is sent to the 
President for his assent, but if there is disagreement, there 
is a Joint sitting of the two Houses and final decision is taken 
by a majority of the votes of the members present and vot- 
ing. After the Bill is passed by the two Houses, it is sent 
to the President for assent. The President may assent to.tVie 
Bill or withhold his assent it. If the Bill is again passed by 
"^he originating House, the President cannot withhold his 
^Cssiot-andthe Bill becomes an Act. 


358 DEVELOPMENT & WORKING OF INDIAN CONSTITUTION 


Financial Procedure - • ^ 

Financial bills in England are introduced according to tfac 
procedure (a) that no one except a responsible minister of the 
Crown may originate a new charge or increase an existing 
one; (b) that the House will not grant money unless delnands 
are initiated in a Committee of^the whole House;’ (6) that 
debates upon the annual financial legislation take place* ‘ with 
in the space of time allocated; (d) that there is ^ retrospec- 
tive survey of the legality and economy of the appropriated 
amounts. m • 

1 ' ! 

In India, as in England, :thc annual financial statement 
IS introduced in the Lower House of Parliament by the Fin- 
ance Minister with a speech. The statement gives the, esti- 
mated receipts and expenditure of the Government for the 
hnancial year commencing from April ist each year.' ^The 
budget estimates show separately (a) expenditure MohArged 

on the Consolidated Fund of India and (b) votable .eimendi- 
ture. The Constitution permits discussion on the fp^nver but 
on voung is allowed. Discussion is also npt allowed on the 

salaries and allowances of the President. ' ’ 

TU 1 1 ■ . . . ) ■ 

Ihc budget is also laid before the Council bat the 
Counal can only discuss it and has no poo^c over the 

4 

Consideration of the Budget in the House of the People 

The budget is discussed in four stages :^a) General. dis- 
cussion; (b) Voting ofdemands, known as demands for grants 
(c) Appr^nations Bill and (d) Finance Bill, During the first 
stage, general discussion of the budget takes place a few days 
after Its presentation. Two or three days are assigned to it. 
At this .stage only general principles are discussed and there 
IS no detailed discussion on any item. Members may offet 
cntia^sm of the taxation proposals. The Finance Mipistcr 

has the right of reply at the end. 

' • - ' t ■ f 

Bemands for Grants , ' . 

sits *e House of the "p«ije 

as the House and not as the Committt^iof tl,e.BrWe 
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House, as is the practice in the House of Commons. About 
8 to 12 days are allotted to the voting of demands against 
26 days in Britain. The Speaker, in consultation with the 

Leader of the House, fixes a time limit for 
and for the entire expenditure part of the budget. When the 
lime limit is reached, all discussion comes to an end and a 

vote is forthwith taken. . 

Each demand contains an estimate of the total gt^ttnt pro- 
posed for each department with a statement of detailed 
ture Demands^for grants ate only proposed by a gotern- 
ment member on the recommendation of the President and 
Mt by a private rriember. Private menibcis can introduce 
motions reducing or rejecting items of expenditure. Cut 
mS arrof two kinds, e., (a) Economy cut and (b) 
Token cut. The former proposes to effect economy in expendi- 
ture and the latter is a censure motion against tl.e Govern 
mfnt If a token cut motion is passed, it amounts to a mo ion 
of tid-cdnfia^nce 'against the Government and Cab’riet 
must resign. Such motions ate generally described as Rs. i- 

ot Rs. 100 cut motions. 

^'^’’Ircemi^ chTuLtances, additional expenditure becomes 
necessary. In such cases, supplementary grants are voted by 

the House according to the prescribed procedure. ^ 

t^^House of tl^e People has'yoted all the^^'ja'tts. 

thev dong with the Consolidated Fund Chafges (which in- 
clude the® salaries and allowances of the Pre^derit of the 
Republic, salaries of, the Judges of the Supreme Court Chair- 
man and Speaker of the two Houses, Comptroller and Audi 
tot General of India,’ charges in respect of Public Debt of 
India etc ) ate incorporated in a bill called the Apptopriatitm 
Bill TW ifpresente^a to the House of the People and passed 
U is subS to the Council of States whfch may accep 
or reject fwithin 14 days! The bill then receives the' assent 
of the Piesidcnt and becomes an Act, 

the passage of the appropriation bill, tjie taxation 
prop^als of the Govenment of India are incorporated ipa sm- 
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gle Finance Bill. The Bill follows the same procedure as the 
Appropriation Bill. The Bill is, however, referred to a 
Select Committee before it is considered by the House. 

Votes on Account 

Pending the voting of grants by the House, advance 
grants are made by the House of the People in respect of the 
estimated expenditure for a part of the ensuing financial 
year. This is known as Vote-on- Account. 


Excess Grants 

A J 1 

At the close of the year, when the expenditure under the 
various grants has been compiled and the accotlnts closed, 
it is found that excess expenditure is incurred under some of 
the grants not covered in supplementary grants. This has 

to be regularised by Parliament. Parliament regards it-as a 
great lapse. 

Differences in the Financial Procedure of India and ^i>gla|td 


Although the general principles of financial proceAwc 

in England and India are the same, there are important differ- 
piccs in the presentation of the budget. Firstly, .the budget 
in Britain is not fragmented and introduced and parsed in 
instalments, as is the practice in India. Secondly in England 
the budget is not discussed in the House of Lords. JaIntJia 
the Council is also afforded an opportunity of discussing it. 
Thirdly, in England it is the Committee of the Whole llouse 
which considers the voting of the demands and of '^taxes. 
In India the House sits for deciding appropriation and taxa- 
tion proposals. Fourthly, the budget speech in England is 
made after the revenue part of the Budget is intromicetf in 
the Committee of Ways and Means, but in India the budget 
speech is made by rhe Finance Minister at the Introductmh 
stage. In England there is a Committee of Public Accounts 
which goes into the details of expenditure and sees if they 
are properly sanctioned. It is a Committee of the House of 
Commons only and the Chairman of the Committee is 
usually an opposition member. Such a Committee functions 
m India also but this Committee is composed of membets 

from both the Houses and is presided over by a member of 
the Government party. 
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Private Members’ Bills >‘1 

Bills which are sponsored by private members can be 
taken up only on the days fixed for Private Membejrs^ busi- 
ness. According to rules, every alternate Friday is available 
for Private Members* Bills, the other Friday being devoted 
to Private Members* Resolutions. These Bills are scrutinized 
in the Secretariat of the House and members are helped in 
drafting their Bills in a proper form. 

The procedure of introducing a Private Member*s Bill 
is the same as that for other Bills, except that such a bill is 
referred to a Committee on Private Members’ Bills which 
consists of not more than 15 members. The Speaker nomi- 
nates a Chairman from amongst the members of the Com- 
rhittee. If the Deputy Speaker is one of the members 
of the Committee, he automatically becomes the Chairman. ' 

i I • 

Parliamentary Committees 

— ^The Indian Parliament has not strictly conformed to the 
Committee system prevailing in Western countries. Wc do 
not have, the Standing Committees but only select com^ait- 
tees to , which Bills are referred. In Fngland there are si?c 
Standing Committees composed of between ;^p and 55 mem- 
bers of the House, to which most Bills are referred. In, the 
U. S. A., there are 19 Standing Committees whose member- 
ship ranges between 4 and 50. In France there are 18 Stand- 
ing Committees composed of 44 members each. In India 
Select Committees ace appointed with every Bill. The 
members of these Committees are appointed by the H^se 
in proportion to the party strength in the House. T^e 
Speaker nominates the Chairman of each Committee. The 

Deputy Speaker, if he happens to be a member of a Com- 
mittee acts as its Chairman. The quorum fixed for Com- 
mittee* is 1/3 rd of their membership. In the case of irnport- 
ant Bills Joint Committees of the two Houses are appointed 
the House of the People nominating 2/3rds and the Council 
of States i/3fdof members. The membership of Joint Com- 
mittees is near about 50- Membership of other Committees 
U -smaller and ranges between 7 and 15- 
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Difference in the Powers of the Committees of Legislature in Diffls 
rent Countries 

Committ;ees in England and India detive . their powers 
fr9m ^parliament and w'ork under its direction and control* 
In the U. S* A. Committees, in the words of C* Perr]( ;Pat- 
tetson, “are little cabinets enjoying the initiative and leader- 
ship in legislation and whose Chairmen are practically minis- 
ters.” They can be more free with the Bill than is possible 
for a Committee in England or India to be. ' They can 
Smother Bills and can make major amendments cutting at 
the toot of the principles of the Bill. This is not possible 
in Britain and India. Committees in U. S. A. can pigeon- 
hole a Bill but Committees in Britain and India must return 
the Bill to tlie House within a specified period. Committees 
in France also enjoy substantial powers^ The reportsJn 
charge of the Bill and Presidents of the Committees ace 
rivals of the ministers. The French National Assembly looks 
to them for guidance. , 

The comparative ro.e of Committees in different coun- 
tries has been beautifully summed up by Finer in these; words: 
“In England tht Government, in’ ' France the Government 

and the Commissioners in U.'S! A. the party leaders 

and the Committees decide the debate, the rest is advertise- 
ment, explanation, electoral strategy, the joy of tilkihg and 
sealing wax.” 

I 

Committees of the Indian Patiiament , 

• ^ 

Apart from Select Committees, there aie other com- 
mittees in the Indian Parliament which deal with particular 
subjects. They can be divided into three broad categories 
(i) Committees for Financial Business, e. g., the Estimates 
Committee and the Public Accounts Committees, (2) Legisla- 
tive Committees, c.ff.. Committee on Subordinate Legisla- 
ture, Committees on Petitions, Committees on Assurances 
and Committees on Private Members’ Bills, and (3) Commit- 
tees of a general nature concerned primarily with the orga- 
nisation and powers of the House, such as Rules Committee, 
Committee of Privileges, the House Committee, and Busi- 
ness Advisory Committee. 

These Committees are appointed either on a motion 
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(adopted by the House itself or by the Speaker./ One-third 
of the members of a Committee constitute the quorum for 
the meeting. The sittings of the Committee are private ; 
and they are empowered to summon witnesses before them 
and require production of any paper or records. Below we 
discuss the working of some of the more important Com- 
miftees of tlfe Parliament^ 

Committees.^ The Committees which exercise 
hie fS5]^hsibilities of financial control are called the Esti- 
mates Committee and tlie Public Accounts Committee. The 
former is concerned with scrutinizing the annual budget 
estimates of the Government and the latter with scrutinizing 
the final accounts, of the Government. 

■ Estimates Committee, It consists of 25 members 
fed^its members are elected by the House of the People an- 
hually from amongst its members according to the principle 
of propofrihnal representation. Ministers arc debarred from 
membership' of Financial Comnlittecs. In England also, 
there is a Committee on Estimates which is composed of 28 
members. Its function is to examine the estimates present- 
ed to the.Hpuse and- “to report economics consistent with 
the policy implied in those estimates.” , It has the assistance 
of two Treasury officials. The Estimates Committee of the 
Lok Sabha performs similar functions. Its quorum is 8 

members. ^ The work of the Esrimates Corqmittec consists 
in examining the estimates of Ministry. ' Usually it takes up 
two or these Ministries each year. It recommirnds eebno^ 
, mics in expenditure and puggfsts the form in which the esti- 
mates should be presented, to Parliament. ’ ' 1 

.'he Pnbiic Accounts Committee, The Public Accounts 
mmittec was first set up m India in 1923. It consists of 
13 members and ifs Chairman is psuUy a member of the 
Qppositiop.-^ It has the Comptroller and Auditor-General 
as US financi^ adviser. It? members are elected on the basis 
of proportional representation and the single transferable 
vote system. It has a tenure of one year and its quorum is j. 
Its function is to examine the accounts of the various depart- 
ments of the Governments of India and to sec if they have 
spent in accordance with appropriations sanctioned by 
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Parliament and that no unauthorised expenditure has been 
incurred. It is not possible for the Public Accounts Coin- 
ifiittee to examine the accounts of all departments of the 
Government of India and consequently it examines the ac- 
counts of only one or two departments every year. It also 
examines the accounts of the government enterprises 
or semi-government enterprises, such as the Bhakra Dam 
or the Damodar Valley Corporation each year. Its work is 
usually of a retrospective nature. Its existence and reports 
are a great restraint upon the executive and its report is dis- 
cussed in the House of the People and action is taken on its 
recommendations. 

Other Committees. There are other Cemmittecs also Such 
as the Committee on Subordinate Legislation, the Com- 
mittee, on Petitions, the Committee on Government A^&qr- 
ances, the Rules Committee and the Committee on rxivjitc 
Members^ Bills which are of a non-hnancial nature. It will 
be worth while to explain the working of a few yppprtant 
Committees. 

'C '.U }\ ■ 

Business Advisory Committee I i ; 

This Committee which consists of 15 members was first 
setup in 1952. It meets under the chairminship of the 
Speaker three or four times in a session and deddefe on 
the expeditious disposal of business before the House. 

Committee on Privileges 

It is a body nominated by the Speaker. Its main func- 
tion consists in going into the questions of violations of 
the House’s privileges. It submits its reports to the whole 
House. 


Comn-Iute on Private Members’ Bills 


It was first set up in 1955. It is also nominated by tlie 
Soc-iker. Its main function consists in fixing a time limit 
for Private Members* Bills and to lay down an order of pro- 
cedure for them. . . 


Committee on Subordinate Legislation 

\,^ During these days of social and economic complexify. 
It Is not possible for legislatures to pass la\»i! of all kiaas. 
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with detailed provisions for meeting all possible emergen- 
cies. The Bills, therefore, only lay down general principles, 
and the power to frame rules and bye-laws under the Acts 
as left to the executive. This power to frame rules and bye- 
laws under an Act by the minister in charge of a particular 
department, or on his behalf by the officials in the depart- 
ment, is known as the power of delegated or subordinate 
legislation. This practice has given great accession of 
strength to the bureaucracy, because Parliament cannot exer- 
cise control over the various rules and regulations issued 
by the latter. Such powers create a real danger to civu 
liberties. Lord Hewart, in his book ‘New Despotism says, 
“Delegation of powers constitutes a real danger to the 
liberties of English citizens”. He points out that this sys- 
tem placed the Government departments beyond the luns- 
diction of the courts and above the sovereignty of Parliament. 

i ^^ork of the Committee. India has also been following 
thT^acticeV delegated legislation. After f he attainment 
of freedom it was felt that something should be done to 
secure for Parliament effective control over the Rules and 
Regulations issued by the Government Departments, which 
out the rights of private individuals and associations in jeo- 
oardy. The Speaker of the House of the People appointed 
on December I, 1953 a Committee of 10 members of Parlia- 
ment known as the Committee on Subordinate Legisla ion. 

The function of the Committee was to review several laws 

enacted by the Indian Legislative Assembly of the pre-Parti- 
tion days and others passed by the Indian Parhanicnt since 
1048. It recommended that the Acts authorizing delegation 
of rule-making powers in future should contain cicpress pro- 
visions that rules made thereunder should be subject to 
modification by the House. Such rules were also to be laid 
before the House within a couple of days after their publi- 
cation. 

In the Third Report of the Committee on Suhordin^ite 
Legislation ^1955) the Committee complained ^ 

rules came within the purview of examination of the Com 
mittee which were laid on the table of the House and a large 
number of rules made under delegated powers of legisla- 
tion were not laid on the table because there was no such 
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express provision laid down in the relevant Acts-; The 
Committee felt that it was desirable for it ' to scrutinize the 
whole range of subordinate legislation. I'l ■ . < • > /» • ,* 

The Committee also urged the need' for giving ' publi- 
city to Statutory Rules and Orders all over India, so that 
people might become aware of them and understand them 
properly. M present there is no systematic procedure or 
machinery to give such publicity. ' 

Tlie Committee has done very good work and taken 
great pains in examining a large mass of rules and orders. 
This is essential to check the growth of executive despotism 
in our country. 


t r 


I‘j(i 


Committee on Petitions 

In India the right of presentation of a petition was 
recognised a'^ early as 1026, although this right was confined 
only to Bills pending before the House. On October 6, 
1953 the question of enlarging the scope: of the petitions 
to include matters other than Bills was raised and the matter 
was referred to the Rules Committife. The Rules Committee 
decided to enlarge the scope of petitions on matters of gene- 
ral public interest and tins decision was accepted. 


Constitution and T'unctions. The Committee consists of 
not more than 15 members, one of whom is to act as chair- 
man. The Committee examines every petition referred to 
it and submits its report to the House. Since the enforce- 
ment of the new rules in January 1954, the Committee ad- 
mitted 37 petitions up to the end of 1955. One of the peti- 
tions related to the grievances of displaced persons. Tlie 
Committee admits petitions on Bills pending before the 
House and directs the circulation of the petition to the 
members before the Bill is taken up in the House. . ’ 

Such petitions ace useful because they enable tte trtem- 
bers to gauge public opinion on important matters and also to 
suggest appropriate measures. ' ' 

Committee on Assurances 


The Committee on Assurances was set up on the rccom- 
mendadon of the Rules Committee towards the end of WJ* 
t consists of 15 members, including one Chairman. The nine- 
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tion ofthe Cominittee is to scrutinize tbe assurances, pro- 
mises, and undertakings given by ministers from time to time 
on the floor of the House and to report on the extent to 
which such promises have been implemented. 

Work of the Committee. In its First Report (1954). the 
Committee pointed out that from May 1952 to May 1955, 
1301 assurances were given. Up to March i, i 954 > 9^4 as- 
surances had been implemerted and reported to the House 
and 467 assurances still remained to be implemented. The 
Committee felt that the value of assurances was lost “if they 
were not implemented quickly”. The Committee proposed 
a maximum period of two months for the implementation 

of an assurance. 

The Committee in its Second Report (1955) stated that 
out of a total of 2875 assurances till the 8th session of Parlia- 
ment in 1954, as many as 2115 were fulfilled, but as many 
as 760 assurances remained to be fulfilled. 

It would appear from the above survey that Parliament 
is able to exercise effective supervision and control on the 
work of the executive through its various Parliamentary 
Committees. It exercises control in a general way through 
its power to sanction the budget and accord the necessay 
authority to raise funds. But after the money is sanctioned, 
the administration exercises its free hand to spend it in any 
manner it likes. It is, therefore, necessary that the other 
Committees exercise vigilance and see how the administra- 
tion carried out its day-to-day work in conforming with the 
policies, directions and wishes of Parliament. All this is 
necessary to safeguard the liberties of the citizens against the 

encroachment of the executive. 

0 

Evaluation of the Work of Parliament 

Conflicting opinions have been expressed about the actual 

working of the Indian Parliament. One view which is shared 

! by The Mambester Guardian is that it is an exemplary institu- 
tion, and that it is working in a remarkable way “Pericles 
to quote the paper, “said that Athens was the school qt 
Hellas. Mr. Nehru without boasting may say that Delhi is 
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the school of Asia’**. The opposite view is expressed by 
some Indian and foreign critics who assert that the Indian 
■Parliament is no more than Pandit Nehru's Darbar : it is a 
facade which barely conceals an authoritarian dictatorship.*!' 
The real truth, however, lies somewhere between these two 
extreme views. 

The utility of a Parliament is tested in the light of the 
functions that it discharges. Parliament must in the first 
place provide a platform for the ventilation of grievances and 
discussion of public policies. In the second place, it should 
control the executive in such a way that it restrains arbitrary 
governmental actions. The Indian Parliament performs both 
these functions. It provides ample opportunities for venti- 
lation of grievances. The Question Hour, Halt Hour Dis- 
cussions, discussions on Demands for Grants and the Gene- 
ral Discussion on the budget — all afford opportunities for 
ventilating the grievances of the public. However, Parlia- 
ment's control over the executive is not so effective due to 
lack of organised opposition and the presence of splinter 
groups in opposition. Another defect is that contact bet- 
ween the members of Parliament and their constituencies is 
not quite intimate. Consequently, many of the real grievan- 
ces of the people go unheeded. In the third place, the legis- 
lative procedure is complicated and hence very little time is 
left for debate and discussion of public policies. Experience 
shows that sometimes members have to dispense with the 
question hour to allow non-official business to proceed. In 
the fourth place, member's interest in parliamentary business 
is not continuous and sustained. They do not sit in the 
House for long hours. In the fifth place, Parliament's control 
over public corporations and national undertakings is only 
nominal. The Public Accounts Committee is not very effec- 
tive as its scrutiny is made too late to be useful. The remedy 
lies in instituting a Parliamentary Committee for the control 
of all such undertakings. Further, the legislative procedure 
needs to be simplified; more work needs to be entrusted to 
the Committees, so that there may be economy of time and 

♦Quoted in Indian Express — 7 March 1952. 

tParliament in India — Mortis, Jones, p. 328-529. 
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Parliament may be able to discuss and debate only matters 
of general policy. 

In the absence of an effective Opposition, the only con- 
trol exercised on the executive is through the institution of 
Parliamentary Committees. The Public Accounts Committee 
brought to light financial irregularities in the HirakudDam 
Project and exposed the Jeep Deal Scandal. The Commit- 
tees administer shock treatment to the administration and 
‘ that has a sobering effect on the latter. The Estimates 
Committee also tries to secure economy in public expendi- 
ture and exercises restraint on the executive. The Commit- 
tee of Assurances exercises constant vigilance and watch- 
fulness on the Government and prevents it from developing 
into an autocracy. Similarly, the Committee on Delegated 
Legislation scrutinises the rule-making powers of the execu- 
tive. Parliament in India is a useful institution and it ser- 
ves the best interests of the country. The great need of the 
hour is to make it more effective and powerful. This is 
possible only if the electorate is educated and it develops a 
high degree of civic consciousness. Members of Parliament 
also require training and education in parliamentary methods 
and traditions. Apart from that out universities and educa- 
tional institutions should encourage independent political 
thinking among students. 
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CHAPTER 29 


THE STATE GOVERNMENTS 
I. The Executive 

India is a union of states. Before the passage of the 
States Reorganization Act, there was disparity in the cons- 
titutional position of different States which were classified 
as Class A, B, C and D States. With the coming into force 
of the States Reorganization Act with effect from November 
I, 1956, this distinction has disappeared. The Indian Union 
now comprises 14 states and 6 union territories. In the 
new set-up the States en oy complete uniformity in regard 
to administration, legis ation and schemes of economic 
planning. 

Similarity in the States and Union Executive 

The executive machinery in the Indian States is model- 
led on the pattern of the Union. Like the latter, they have 
a parliamentat)’ form of government. The striking feature 
of such a government is the dual nature of the executive 
power. In the Union Government the President is the head 
of the State. In the States the Governor acts as the head. 
In theory, both enjoy considerable powers in regard to ad- 
niinistratiffii and legislation, but in actual practice they both 
act as mere constitutional heads. The real charge of the 
direction ot affairs of the States is vested in the Council of 
Ministers in the Union as well as in the States. . The latter 
are elected mcir.bers of the Legislature and retain office only 
so long as they enjoy popular support. The President and 
tlie Governors maintain the continuity of administration 
when there are no Ministries in office. As ceremonial heads 
• 'f State, they are surrounded with external trappings of 
pomp and ceremony and all symbols of power, but in actual 
practice they exercise very little power. The Council of 
Ministers holds real power but it exercises it subject to 
legislative control. 

N.'iture of Parliamentary Government in the States 

rarliamcnfarv Government in England is a product of 
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convention rather than of statute. In India it is expressly 
provided for by the Constitution (Articles 163 and 164). 
But despite this statutory provision, there are no legal fet- 
ters on the powers of the Governors. They act on the advice 
of their Council of Ministers not by virtue of constitutional 
provisions, but as a matter of convention and for fear of fac- 
ing a constitutional deadlock. It may be observed that 
some other constitutions provide in detail how the head of 
the State will act in accordance with the advice of his minis- 
ters. Article 32 of the Fourth French Republic says, “Every 
Act of the President of the Republic must be countersigned 
by the President of Council of Ministers and by a Minister’’. 
In the Constitution of Eire, Article 13, section ii, there is 
th c following provision : “No power or function conferred 
on the President by law shall be exercisable or pcrformable 
bv him, save onlv on the advice of the Government.” The 
(.onsritution of Japan says, “The advice and approval of 
the Cabinet shall be required for all acts of the Emperor in 
matters of State and the Cabinet shall be responsible there- 
for” (Article 111 ). The Burmese Constitution says, “The 
powers and functions conferred on the President by the 
Constitution shall be exercisable and pcrformable by him 
only on the advice of the Union Government” (section 65 
(i) ) Ihe absence of a similar provision in the Indian Cons- 
titution was explained by Shri Alladi Krishna Swami Iyer, 

a member of the Draftin'gCommittee, in these words ; “The 
failure to enumerate in detail the incidents of responsible 
government would give sufficient scope for conventions to 
grow up. There is no doubt that Governors will carry on 
the administration on the advice of their Council of Minis- 
ters only. Tliey would have no power to override the 
Ministry on any particular matter. Omission of a statutory 
provision in this respect is no defect. On the other hand, 
it would impart an clement of elasticity to Constitution”. 

Conventions of Parliamentary Government in States 

It is a vell-established convention that if a Government 
is defeated on a vital bill involving a question of policy 
passed' by the blouse, the Ministry tenders its resignation. 
This convention is followed not only in the Mother of Parlia- 
ments but also in Commonwealth countries where the parlia- 
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mentary form of government prevails. India has followed 
this precedent. A no-confidence motion was passed in 1954 
against the (P. S. P.) Pattern ThanuPiUai Ministry in Travan- 
core-Cochin and against the Prakasam Ministry in Andhra. 
B oth the cabinets resigned. Although, in broad outlines, 
IndVahas followed parliamentary conventions set up in the 
United Kingdom, it has departed in certain other particulars 
from it. In the United Kingdom it has become a conven- 
tion that when a Ministry is defeated on a major issue of 
policy in the House of Commons, the Prime Minister may 
advise the Crown to dissolve the House of Commons on the 
assumption that the House does not sufficiently reflect the 
electoral will and so an appeal is necessary to the political 
sovereign. The Commonwealth countries have not followed 
such a convention. There a practice has grown that the 
Governor-General shall explore all possible means of form- 
ing an alternative Ministry, and if such a one is possible, he 
may refuse to accede to the request of the defeated Ministry 
for the dissolution of the House. India seems to have fol- 
lowed this Commonwealth convention. In Travancore- 
Cochin^ the Rajpramukh did not accede to the reauest of the 
defeated Pillai Ministry to dissolve the Assembly. He ex- 
plored all possible means of forming an alternative govern- 
ment and succeeded in installing the Congress Ministry in 
power. In Andhra, however, the Governor found that no 
alternative Ministry was possible and so he dissolved the 
Assembly and ordered fresh elections. Thus, Indian Parlia- 
mentarians have adopted the parliamentary conventions of 
that United Kingdom to suit their special needs and require- 
ments. 

The Governor 

Mode of Appointment. The Constitution lays down that 
the Governor shall be appointed by the President of India 
and shall hold office for five years unless he resigns earlier. 
The mode of appointment of Governors in India is different 
from that prevailing in other countries. The Governor of 
a State in the U. S. A. is directly elected by the people of 
that State. In Australia, the Governor of R State is appoint- 
ed by the Crown, but the Prime Minister of the State con- 
cerned is invariably consulted in the matter. In Canada the 
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Lieut. Governor of a Province is appointed by the Gover- 
nor-General on the advice of the Central Cabinet. In India, 
the Governor is appointed by the President on the advice 
of the Union Cabinet. A convention is developing in this 
respect that the State Ministry is also consulted in the mat- 
ter before the appointment is finalised. Another conven- 
tion which has grown up in this connection is that Gover- 
nors usually come from outside the State to which they are 
appointed. The only exception made was in the case of 
Dr. H. C. Mukerjee, who was appointed Governor of West 
Bengal, his native State. The outsiders have certain advan- 
tages over the residents. Firstly, they can act with greater in- 
dependence and impartiality. They are not likely to be in- 
fluenced by the internal party politics of the State. Secondly, 
their appointment emphasises the sentiment of national unity 
and militates against the narrow spirit of parochialism and 
linguism which seems to be developing in some parts of our 
country. Here it seems necessary to draw attention to another 
unhealthy convention which seems to be gaining ground in 
our country. It is that prominent leaders of the ruling party 
who are defeated at general elections are being nominated as 
Governors. After the 195a elections, Shri K. Santhanam 
was appointed as Lt. Governor of Vindhya Pradesh. Re- 
centlyf Shri V. V. Giri and Shri H. V. Pataskar have been 
appointed Governors, of the U. P., and Madhya Pradesh, 
respectively. This is an unhealthy convention indeed. 

Why are Governore appointed and not elected ? 

The question of selecting the Governors of States through 
an election was discussed in the Constituent Assembly 
of India. Those who were in favour of this method argued 
that it was more democratic. The principle of nomination 
was liable to abuse and might lead to favouritism. Further, 
it was pointed out that the appointment of the Governors 
bv the President would undermine the autonomy of the 
States and might lead to Central interference in the internal 
affairs of the States, the Governor being the nominee of the 
president holding his office during his pleasure. 

As against these arguments, the following considera- 
tions were advanced in favour of the adoption of the prac- 
tice of nomination of Governors by the President:— 
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(1) In a parliamentary form of Government, the Gover- 
nor should be the nominal head of the State, and as such 
he should not be elected. If he is elected directly by the 
people, he would claim more powers. This would result in 
•a conflict between him and the Chief Minister. 

(2) The Governor should be above patty labels and 
should discharge the onerous duties of his office, as an im- 
partial and independent mediator. This is not possible 
through election which necessarily depends on party support. 

(3) There is no possibility of Central interference in a 
parliamentary form of government, because the Governor 
cannot exercise any authority on his own initiative, except 
on the advice of his Council of Ministers. 

(4) Lastly, the appointment of a non-party man by the 
President as Governor fosters a sense of common nationality 
and promotes a common standard of administrative efficiency 
and uniformity of policy. 

Qualifications^ Salary and Allowances. Any citizen of 
India who has attained the age of 3 5 and who is not a mem- 
ber of the Union or any State Legislature or under the em- 
ployment of the Central or State Governments is eligible for 
appointment to the post of the Governor. If, however, a 
person who is a member of a legislature is appointed as 
Governor, his seat in the House will be deemed to have fal- 
len vacant from the date of his appointment. 

The Governor is provided with a free official residence 
and a salary of Rs. 5,500 per month, along with such other 
allowances and priviFeges ns arc mentioned in the Constitu- 
tion. His emoluments cannot be reduced during his term 
of office. 

Powers of Governors 

The powers of the Governor arc more or less on the 
lines of the powers of the President except that he does not 
enjoy the latter’s far-reaching emergency powers. The 
Governor of Assam enjoys a special position in that he exer- 
cises ‘discretionary’ powers in the administration of tribal 
areas as an agent of the President. 

The powers of the Governor may be classified under 
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four heads: (a) executive, (b) legislative (c) financial, and (d) 
judicial. 

(a) Executive Poivers. The executive powers of the State 
are vested in the Governor and exercised by him directly or 
through officers subordinate to him. The powers of the 
Governors extend to matters enumerated in the State legisla- 
tive list. In the case of matters enumerated in the Concur- 
rent list, the Governor exercises them subject to the execu- 
tive authority of the President. He is empowered to make 
rules of business for allocation of work among his mtnisters. 
He appoints the Chief Minister, and on his advice other 
Ministers. He also appoints the Advocate-General and mem- 
bers of the Public Service Commission. The Chief Minis- 
ter is called upon under the Constitution to keep the Gover- 
nor informed of all matters of administration in the State and 
about the decisions of the Council of Ministers. The Gover- 
nor can require reconsideration by the Cabinet of any deci- 
sion taken by a minister in person and not considered by 
the Council of Ministers as a whole. 

(h) Usis/ative Poivers. The Governor has the right to 
summon the State Legislature, prorogue either House there- 
of or dissolve the Legislative Assembly. He has the right 
to summon joint sittings of the two Houses and to address 
them in person or to send written messages to them. At the 
laccinning of the session every year he has to deliver an ad- 
dress to the Legislature in which he lays down the poli^ ot 
his Government for the ensuing year. The members of the 
House have the right to discuss this address. I" nijittcrs of 
legislation, the Governor can give his assent to the bills or 
difsent tlicrcfrom, or return them for reconsideration of the 
House or reserve them for the President s approval. It a 
bill not being a money bill, is sent baqjc by the Governor tor 
reconsideratiL by the House and if it is passed a second time, 
the Governor cannot withold h.s assent. f 

sent is necessary for introduction of money bills. The Gover- 
nor with the previous permission of the I resident, is autho- 
rizfill to promulgate ordinances during the period when the 
Stafe Legislature is not in session. Such oiidmance. last tor 
f StioJ 6 disapproved earlier by the 

Legislature. 
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S/" {c) Finaraal Powers. The Governor enjoys certain 
financial powers also. No money bill can be introduced in 
the Legislature except with his previous consent. He signs 
money bills. He causes to be laid on the table of the House 
or Houses the annual report of the Auditor-General of India 
and the Public Accounts Committee relating to the expendi- 
ture of the State. 

(d) Judicial Powers. The Governor enjoys the power of 
granting pardon to persons convicted by courts of law or 
reducing or commuting their sentences. Such powers extend 
only in respect of cases in which the Provincial Legislature has 
power to make laws and do not extend to cases pertaining to 
Union laws. In this connection, an interesting controversy 
developed between the Kerala and the Union Government 
over the commutal of the death sentence of a Communist 
prisoner by the State Government. The Union Government 
held that only the President could conamute the death 
sentence in such a case. The controversy was resolved by the 
President s accepting the advice of the State Government. 

The Real Position of Governor in the State Administration 


Normally, the Governors act on the advice of their Chief 
Ministers. Only thc^ Governor of Assam enjoys certain 
Lliscretionary authority in the administration of Tribal areas 
and for settling disputes between the Government of Assam 
and the District Council regarding the share of mining royal- 
tics. On the following occasions, however, all enjoy cer- 
tain discretionary powers : (i) in the selection of the Chief 
Minister when there is no clear majority behind a party lea- 
der,* (2) in assuming powers of administration between the 
fall of one ministry and the formation of the next ministry, 
(3) :^-gfccing or not to the request of the Chief Minister 


•According to Shri K. M. Munshi, the Governor may have to 
play an important role in mainfaining the stability of the State. A time 
may come when there will be many parties, when the Premier may fail 
to briop about a compromise between the parties and harmonise poli- 
i ICS during a crisis. At that time, the value of the Governor would be 

benchcnl to the Ministers themselves, because they 
will be able to ge confidential information and advice from a person 
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for the dissolution of the Lower House, (4) and lastly, in 
taking over the reins of administration during the period of 

emergency. 

The late Dr. Ambedkar had drawn a distinction bet- 
ween the functions and the duties of a Governor. Accord- 
ing to him, the Governor would have no functions to dis- 
charge by himself and would have no power to override the 
ministry on any matter. But he would have the duty to 
advise the ministry* not as the representative of any parti- 
cular party, but of the people as a whole, with the object ot 
securing an impartial, pure and efficient administration. 

The role of the Governor is of a respectable and impar- 
tial dignitary, standing above the vortex of party politics 
and always available to the State Government for consu ta- 
tion and guidance. He is able to contribute to the stability 
of administration by his friendly advice and co-operation, la 
the words of Dr. P. K. Sen, “The functions of the Gover- 
nor shall be to lubricate the machine of the Govcrnmcrit, t<i 
see that its wheels are going on well by reason not of his in- 
terference. but of friendly co-operation, t 

Council of Ministers 

Appointmint. Article 163 of the new Constitution lays 
down that “there shall be a council of Ministers led by a 
Chief to aid and advise the Governor in the exercise of Ins 
functions except when he is required by the Constitution to 

act in his discretion.” 

The Governor appoints the Chief Minister and other 

Ministers arc appointed by the Governor on the advice ot 

t^ Chief Minister (Article 64). They all hold office during 
t Governor’s pleasure, but as the ministers will he collec- 
ively responsible to the Legislative Assembly, they will vu- 
mally retain office as lon^ jis they enjoy the confidence .. 
the Assembly. A Minister must be a member of cither 

House of the^Legislature. An outsider can be appointed .1 

Minister-for six months. Before the expiry of this 

must either resign his office or manage to get himself elected 

Asumhly V.haU., Vchm, VIII. PV 
|C. Debates, Volume VIII, pp. 4^- 
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-as a member of the State Legislature. The Constitution 
provides that in Bihar, Madhya Pradesh and Orissa there 
must be appointed a Minister to look after tribal welfare. 

The Ministers receive such salaries and allowances as may 
be determined by the Legislatures of the States. 

Strtngth and Organisation. The number of Ministers in 
State Cabinets is not uniform. It varies from State to State. 
There are small cabinets as in the Punjab of 7 ministers and 
big cabinets as in Bengal consisting of 14 ministers. The 
^'ouncils of Ministers include cabinet ministers of State (only 
in Utter Pradesh), and deputy ministers. In some States, 
parliamentary secretaries are also appointed. 

State cabinets work on the portfolio system, there being 
departments such as Finance, General Adm’inistration, Home, 
Food, Civil Supplies, Education, Agriculture, Forests, Medi- 
cal and Health, Local Self-Government, Public Works, 
Legislative, Justice, Industries and Labour, Jails, Excise,’ 
Information, Co-operation and De\'cIopment. Every minis- 
let is the head of one or more administrative departments 
of the State and is responsible for their proper working. A 
Minister s job is not to run the administration but to see that 
the administration gives effect to the policy laid down by 
the Legislature. 

V unctions. The Council of Ministers is responsible for 

formulating and deciding the policies of the State. The 
Ministers decide the legislative programme of the House and 
sponsor and pilot bills. They answer questions on the floor 
of the House and reply to motions of adjournment. They 
determine the taxation policy of the State and help the Fin- 
ance Minister in framing the budget. They jointly take deci- 
sions on vital matters of policy. They are collectively res- 
ponsible to the Assembly for' policy decisions and indivi- 
dually for the efficient running of their departments. Though 
t ,chnically they are responsible to the Legislature which 
serves as their master, in actual practice, through their effec- 
nve leadership of the majority party in the legislature, they 
exercise complete control over the House. 

The Chief Minister 

Status and Position. The powers of'ihc Chief Minister 
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k™ of *. ..W. 

nhiffc™. of pow„. .od „.» » 

the Union Prime Minister. 

The latter is the leader of dte nation^ ^ He 

tivallcd position and ptestige. H ‘,atus of the Chief 

Mrohri^arld/a .n\«er The^- 

Sd'S, ISidioo o»-»f « oi'o 

if they are comparatively new ^ly ofhave to con- 

only a precarious their position 

tenLgainst dissent, onswith^ 

do. of .ho PJ., 0.00". SVw ^ 

Command. Very often, h aaH solidarity in the rank 

in such States to bring a aou ^ J ofourStates suffer from 

rz Tt“oS'«^ 

this malady. dn‘s inrcrn , leaders tend to detract 

”S.T; '“J t“"- '"i”'"* ''' 

““'^rso ,d, o^^ 

will be the duty of the Ch Council of 

the Governor of affairs of the State and 

Ministers relating . furnish such information relat- 

proposals for eg.slation, (a) turn.su su ^ 1 ,^. 

rng'^o administra ion and consideration of 

rernciroT^s-^^^^^^ Set 

take a decision without consulting the Cabinet. 

The above provisions in the Constitution >mP‘J “’f 
Chief Minister is the f "|^/°l™X"i'skhc leader 

ween '^capacity he is instrumental in 

of the Cabinet. Tn the . P sl^aU have a say nV 

enforcing ministerial responsibility. 
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choosing his team. No one to whom he is opposed can be 

^ member of his Cabinet. If a particular minister 

vacate office'^ he must either change his mind or 

Kekuons with the Governor. The Governor normallv 
exercises his funcuons in relation to his Council of Ministers 
s constitutional head. Although there are no legal fet- 
ters binding the Governor to act according to the ^advice 

ilLf^h ‘=°"s«tutional propriety demands 

hat he should not override the advice of his hfoistry i^ 
ine XhY circumstances. The work- 

cb®seH tWM?r ‘he lastsevenyearshasdis- 

between^he ® "o instances of serious conflicts 

and d d precedents. Only in Orissa 

and Kerala did the actions of Governors come in for some 

adverse comments. In the former State, the GOTernm at 

leader Cf “trc°^ ‘9! 7 general elections, called upon’the 
leader of the Congress Pany to form a Ministry The On- 

position parties said that the defeat of the Congress at Ae 
called Lon to for have been 

i.o5.d ,rs " £irir ™ 

the ALpL'lndian^r nominated a representative of 

the Anglo-Ind an community to the Assembly without con- 
sulting the majority party voted to power. tlTe G^rnor 
replied by saying that the nomination was made when the 

not appear to be a convincing explanation. 

vS.LL°eTL°er of rte ''’a°°" 

.he Lower Luse. ConstitL^LfLLfdL^ d^rn^s K 

not an elected member of thl Wer “ 

not command a majority in the LelLlaHv^A 
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was disregarded in Madras by Shri Sri Prakash, who nomi- 
nated Shri C. Rajgopalachari as a member of the Legislative 
Council and then asked him to form a cabinet against the 
claim of Shri T. Prakasam, an elected member of the Assem- 
bly and leader of the United Front. Another unhealthy 
precedent was set up in Bombay, when Shri Morarji Desai, 
the defeated candidate for the Assembly, was nominated as 
a member of the Legislative Council and was invited to form 
the Ministry. 

Advocate-General. An Advocate-General is appointed in 
each State by the Governor to serve as a legal adviser to the 
State Government and to represent the State in all disputes 
to which it is a party. He must possess the qualifications 
required of a judge of the High Court. 

His salary and other conditions of service are deter- 
mined by the Governor and he holds office during the lat- 
ter’s pleasure. He can attend sittings of the Legislature and 
also take part in its discussions, specially in matters requir- 
ing his expert legal knowledge^ but he has no right of vote. 

The State Legislatures 

Two Houses^ Before the reorganisation of States on 
November i, 1956. the State Legislatures in Bihar, Bombay, 
Madras, the Punjab, Uttar, Pradesh, West Bengal and Mysore 
had bicameral Legislatures. After reorganization, Madhya 
Pradesh and Kashmir have been added to the list. The 
Upper Houses in such States are known as the Legislative 
Councils and the Lower House as the Legislative Assemblies. 
In all other States of the Union, the Legislature consists of 
only one House known as the Legislative Assembly. 

Reasons for Bicameralism in States. The framers of the 
Constitution introduced bicameralism in certain States only 
as an experimental measure. Some strong sections of 
public opinion were opposed to this institution as it served 
only as a stronghold of vested interests, caused delays in 
progressive legislation and constituted a brake on democracy. 
But those who stood for retention of second chamber 
argued that the second chamber in India would be necessary 
to protect the interests of the people against the hasty and 
ill-considered legislation of the Lower House. Secondly, 
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they thought that elderly, experienced and sober politicians 
and statesmen could be given representation in the Upper 
House. Such persons usually cannot bear the ordeal of an 
electioneering campaign. Thirdly, it was maintained 
that the second chamber would give functional representa- 
tion to special interests, graduates, local bodies, tea- 
chers, outstanding persons in the fields of art, literature, 
science and social service, etc. 

Abolition of Second Chambers. Still, the framers of the 
Constitution were not fully convinced of the utility of the 
second chambers in States. They, therefore, gave them very 
restricted powers and further provided that in case some 
States desired their abolition, the State Legislative Assembly 
could pass a resolution by a 2/3rd majority of votes of the 
members present and voting and by a majority of its total 
rnembership, asking Parliament to enact a law for such aboli- 
tion. Parliament could then pass such an Act. The Constitu- 
tion lays down that such an Act would not be deemed to be an 
amendment of the Constitution. A second chamber in a 
state nor having one can be created by a similar process. 

Composition of the Legislative Councils 

The Constitution originally provided that the strength 
or the Legislative Council in a State must not exceed a fourth 
ot that of its Legislative Assembly, but must not be less than 
4'^. I he Constitution (Seventh Amendment) Act passed by 
arliameut m October 1956 provides that the maximum 
strength ol the Councils should be one-third of that of the 
J.cgislative Assemblies. Of the total number of members, 
nnc-thirdwill be elected by the Legislative Assembly from 
amongst persons who are not members of the Assembly; 
one-ihird bv the local bodies. District Boards and Municipal 
-ouncils; y^th by registered graduates of 3 years’ standing 
and i-gth bv teachers of higher secondary schools, .fche 
lemaining one-sixth will be nominated bv the Governor 
and Will consist of persons having special knowledge of 
matters such as literature, science, art, the co-operative 
movement or social service. All elected members shall be 
c hosen by the single transferable vote and through proper- 
tioniil representation. In order to qualify for membership 
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96 

108 

Uttar Pradesh 

108 


West Bengal 

IS 

5 1 

Mysore 

65 

36 

Madhya Pradesh 

90 


one must be a citizen of India and must be not under 50 
years of age. The strength of the Legislature in different 
States in accordance with the Legislative Councils Act, 
1957 is given below : — 

Strength of Legisi ative Councii s 

Andhra 
Bihar 
Bombav 
Madras 
Punjab 
Kashmir 

The Legislative Council is a permanent body and is not 
subject to dissolution. One-third of its members, however. 

retire every two years. 

Legislative Assemblies 

The Legislative Assembly of each State shall be elected 
by direct election on the basis of adult franchise, the total 
number being in no case more than 500 or less than 60. 
"cats sliall be reserved for the representatives of the Sche- 
dukd Tribes and Scheduled Castes. The Governor will 
flso be empowered to nominate members ot the Anglo-' 
Indian community to the Assembly, m case he feels that 
that community is not sumciently represented in the House. 

Ter/v The term of the Assembly is rive years. At the 
eenirv of this term, the Assembly will stand automat, callv 
d^ssXcd. At a time when the proclamation of emergency 
is Toperation, the term of the Assembly can be extended 
bv one^yeatat a time, hut in no case beyond six months 
after the proclamation has ceased to operate. 

OMcatiou (or Membership. The c,ualifications and 
disou^fications for a member of the Assembly are the 
sarne as those in the case of the House of the People. A 
m^ber must be a citizen of India and must not be undei 

2« years of age. 

Comtosillon. The following table gives the sti^ngth 
and composition of the Legislative Assemblies in different 

States ; — 


384 DEVELOPMENT & WORKING OF INDIAN CONSTITUTION 


STATES 

Andhra Pradesh 

Assam 

Bihar 

Bombay 

Kerala 

Madhya Pradesh 

Madras 

Mysore 

Orissa 

Punjab 

Rajasthan 

Uttar Pradesh 

West Bengal 

Jammu and Kashmir 

Total 


Number of Seats 
reserved for 

Scheduled Scheduled 
Total Castes Tribes 




K 


3oioi( 

126 y 

288 m ' 



252 A 




3177 470 


Sessions. The Constitution requires that the House 
or Houses of the State Legislature must meet at least twice 
a year and not more than 6 months must elapse between 
two sessions. The Governor has power to dissolve the 
Legislative Assembly before the expiry of its normal term 
of five years. He cannot dissolve the Legislative Council, 
which is a permanent body. The Governor can summon 
the House or Houses to meet from time to time, and pro- 
rogue them. 

Address by the Governor. The Governor at the com- 
mencement of each session in a new year may summon and 
address the two Houses of the Legislature jointly or seve- 
rally. In this ‘annual address* he lays down the policy of 
his Government for the ensuing year. It is later discussed 
by the members. The address is finally voted upon in the 
form of a resolution of thanks to the Governor. 

Quorum. The quorum for the meeting of the Legis- 
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lature has been fixed of the total membership of the 
House or 10, whichever is greater. 

Conduct of Biiumss. The State Legislatures regulate 
their own business. Each House chooses its presiding 
officers, known as Speaker and Deputy Speaker in the Legis- 
lative Assembly and Chairman and Deputy Chairman in the 
Legislative Council. These officers act in a most indepen- 
dent and impartial manner and they enjoy the same posiuon 
and power as the presiding officers of the Union Parliament. 
Their salaries are determined by the Legislature and arc 
charged on the Consolidated Fund of the State. 

Powers Privi/egcs and Iwwufdties. The powers, pri- 
vileges and immunities of the Legislatures, their committees 
and their members arc the same as those in the case of the 
Union Parliament. The officers and members of the Legis- 
lature, in the discharge of their duties, arc immune from 
riic jurisdiction of the courts. Members of the Legislative 
Assembly and the Legislative Council are entitled to recievc 
such salaries and allowances as are fixed by the Legislature. 

Functions and Powers of States Legislatures ^ 

The Legislature of a State has exclusive power to make 
laws for the whole or any part of the _ State in respect of 
subiects mentioned in the State Legislative List and has also 
DOwer to legislate on subjects in the Concurrent list. But, 
m the case of the latter, if there is a conflict between a law 
passed by the Union Government and that by the State 
Government, the Union law prevails. 

Restriction on the Legislative Powers of States. As a 
ccncral rule, the States enjoy complete autonomy within 
their respective spheres. But under special circumstances, 
their powers are subject to the following limitations : 

(i) Laws passed by the State Legislature but reserved 
bv the Governor for the President's assent become inopc- 
tltivc if the President does not eive his assent. Such laws 
relate to acquisition of property by the State, laws on con- 
current subjects repugnant to Union laws on the subjects 
and laws providing for taxation on the sale and purchase of 
‘ commodities declared essential by Parliament. (2) It the 
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Council of States passes a resolution by not less than frds 
of the members present and voting that it is necessary and 
expedient in the national interest for Parliament to legis- 
late on a subject included in the State List, then Parliament 
shall acquire ^e right to legislate on such a subject or sub- 
jects. (5) The President can authorize Parliament to make 
laws on a State Subject during the operation of a procla- 
mation of national emergency. (4) The Constitution lays 
down that certain bills cannot be introduced or moved in 
the State Legislature without the previous sanction of the 
President. This condition applies to bills which seek to 
impose restrictions on the freedom of trade, commerce or 
intercourse with other States. (5) In the event of a break- 
down of the constitutional machinery in a State, the Presi- 
dent may vest all the powers of the State Legislature in 
Parliament. 

The financial autonomy of the States is also limited 
by the fact that while the Union Government can raise 
money in India or outside on the security of the General 
Consolidated Fund within limits fixed by the law of Parlia- 
ment, a State Government cannot borrow outside the terri- 
tory of India. Normally, a State Government may raise loans 
on its own initiative and without Central intert^ention, but 
it cannot do so without the Union Governments consent. 

Legislative Procedure 

The procedure for passing of monev and other bills 
in the State is almost the same as that in the Union Parlia- 
ment. Ordinary bills may originate in either House. They 
must be passed by both Houses without amendments or 
with such amendments as arc agreed to by both Houses. 

A bill in the State Legislature has to pass through the 
same stages as in the Union Parliament, introduc- 
tion : publication in the official gazette ; discussion on the 
general principles of the bill (first reading), reference to a 
select committee and examination by it ; report of the 
committee and general discussion of the Report by the 
House (second reading^ first stage) ; clause by clause dis- 
cussion, and moving of amendments (second reading, second 
stage) ; and finally, the passing of the bill (third reading), 
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Disagreement between the Houses 

The method followed for resolving conflicts between 
the two Houses of State Legislatures is different from that 
followed in the Union Parliament. The Upper House can 
(jnlymake such amendments to a bill as are acceptable to 
the Assembly. If a bill passed by the Assembly is rejected 
or finally disagreed to by the Council, or if the Council 
takes no action on it, then after a lapse of three months, 
the Assembly can pass it a second time. After this, the 
bill is again sent to the Council and if it takes no decision, 
the bill will be deemed to have been passed after a lapse of 
one month from the date of presentation to the Council a 
second time. Thus, the Council can interpose a delay of not 

more than four months on ordinary legislation. Tn regard 

to money bills, it cannot delay their passage beyond 14 days. 
The procedure for financial matters is the same as that in 

the Union Parliament. , u t j u 

Governor's Assmt. After a bill has been passed by 

both the Houses, it is presented to the Governor. The latter 

may give his assent to the bill or withhold the same. If he 

withholds his assent, he shall send the bill back to the 

Legislature for reconsideration. If the Legislature passes the 

bill again, he shall be obliged to assent to it. 
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CHAPTER 24 


THE UNION JUDICIARY AND HIGH COURTS IN STATES 
Need for Federal Judiciary 

There is no better test of the excellence of a government 
than the impartiality, independence and efficiency of its judi- 
ciary. In a federal polity like India, the existence of a 
Supreme Court is essential to act as interpreter and guardian 
of the Constitution, as a final tribunal to settle the disputes 
arising between the component units of the Federation and 
as a protector of the fundamental rights of the citizens grant- 
ed to them by the Constitution. 

Unified Judiciary and Legal System 

Notwithstanding the fact that India has a federal polity, 
the Constitution establishes a unified integrated judiciary for 
the whole country and a common system of law.* At the 
apex of the judicial system of the country is the Supreme 
Court of India. Below it arc the High Courts established 
in constituent States, and the subordinate Courts. In other 
federations like the U. S. A. and Switzerland, there is dual 
system of courts, namely. Federal Courts and State Courts, 
which interpret the Federal laws and State laws, respective- 
ly. In India, uniformity in fundamental laws, civil and 
criminal, has been preserved. The Civil Procedure Code, 
the Criminal Procedure Code, the Indian Penal Code, the 
Evidence Act, etc., are included in the Concurrent List of 
legislation and such laws are administered uniformly by the 
Courts throughout India. 

The Constitution of the Supreme Court 

The Constitution establishes a Supreme Court of India, 
which consists of a Chief Justice and lo other Judges. 

♦Explaining the nature of the Indian judicial system, Dr. Ambed- 
hiT Slid in the Constituent Assembly : “The Indian Federation, though 
a dual polity, has no dual judiciary at ail. The High Courts and Sup- 
reme Court form one single integrated Judiciary having jurisdiction 
and providing tpmedies in all cases under the constitutional law, the 
civil law, or the criminal law. This is done to eliminate all diversities 
in a remedial procedure.** 
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Under the Constitution the number of Judges was fixed at 7, 
but Parliament was given the authority to increase the num- 
ber of Judf^es, if considered necessary. Under this clause, 

the number of judges was increased to 10 in 1956 

^ p point meut. The Chief J ustice is appointed by the Pre- 
sident of India after consultation with such Judges ot the 
Supreme Court and High Courts as he may deem "^tiessaiy 
The President must consult the Cluef Justice of India on the 
appointment of other Judges. 

Qualifications for the appointment of Judges of the Supreme Court 

To be appointed as a Supreme Court Judge, a person 
must be a citizen of India and must have been for at least 
five years a judge of a High Court or an advocate of a High 
Court of at least ten years* standing or, in the opinion of the 
President, a distinguished jurist. 

Provisions for ensuring independence of the Supreme Court Judges 

Bhh Salary not subject to vote of Leps/ature Every judge 
is oaid a high salary to maintain his status and dignity. The 
Chief justice of India is paid Rs. 5.000 per month, while 
the other judges arc paid Rs. 4.000 each In addition, they 
vet free residential accommodation. Their salaries and al- 
tnwanccs cannot be altered to their disadvantage during their 
tenure of oflice. This can, however, be done in case of a grave 
financial emergency declared by the Presidenn The admi- 
nisraative e.tpcnses of the Supreme Court are charged on the 
Consolidated Fund of India and arc not sub|cct to the vote 

of the Legislature. 

Ifwn'/y of Tenure. The Judges of the Supreme Court 
enioy security of tenure. They cannot be removed from 
office except by an order of the President, and that also on 
the nround of proved misbehaviour or incapacity, supported 
hv a resolution adopted by a majority of total membersliip 
i each House and also by a majority of not less than two- 

, of the members of that House present and voting, 

judges hold office until they reach the age of 65 years. 

Oa//^ to work fear/ess/y. before assumption of office, the 
iudiies have to take an oath to perform their duties fearlessly 
and to uphold the Constitution. 
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Immunity from Criticism. The Judges of the Supreme 
Court cannot be criticised even by members of Parliament. 
After retirement, a Judge of the Supreme Court may not 
practise in any Court of law or before any authority in India. 

Poivers to make rides to regulate their Procedure. The Sup- 
reme Court is given full powers to make rules for regulating 
its practice and procedure and to take effective steps for the 
enforcement of its decrees and orders. 

The above provisions have been made in the Constitu- 
tion to ensure their impartiality and independence. 

Powers of the Supreme Court 

The Supreme Court of India enjoys wider powers than 
similar courts in other federations. It is a court of record 
and has all the powers of such a court including the power 
to punish offenders for contempt of court. It has original, 
appellate and advisory jurisdiction, and the powers to protect 
the fundamental rights of citizens. 

Original Jurisdiction. The Supreme Court’s original juris- 
diction to the exclusion of any other court extends to dis- 
putes (a) between the Government of India and one or more 
States; (b) between the Government of India and one or 
more States, on the one hand, and one or more States, on the 
other; or (c) between the States inter se. 

As in Australia, the original jurisdiction of the Supreme 
Court of India does not extend to disputes between citizens 
of different States or between a State and a citizen of another 
State. \\ here an individual has a claim against the Govern- 
ment of India, the case must, in the first instance, go to the 
local courts. Such disputes can come up to the Supreme 
Court only in appeal. The dispute relating to the original 
jurisdiction of the Supreme Court must involve a question 
of fact or law on which the existence of a legal right depends. 
A legal right is defined ‘as any advantage or benefit which 
is in any manner conferred upon a person by a rule of law.' 

It is a right recognised by law and capable of being enforced 
by the power of the State. 

E.\r/usion of Jurisdiction of Supreme Court. The Supreme 
Court has no original jurisdiction in disputes between indb 
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viduals, between associations on local bodies. It cannot also 
investigate a dispute arising out of any treaty or agreement 
which was entered into before the commencement of the 
rmistitution. Parliament may by law exclude the |unsdic- 
tion of the Supreme Court in disputes between States with 
respect to the use, distribution or control of waters of any 
inter Sta°e river or river valley. In such disputes, different 
modes of adjudication may be prescribed. The Suprenae 
rmirt shall also not have jurisdiction in matters referred to 
die Finance Commission or regarding adjustment of certain 
expenses between the Union and the States. 

Appellate Jurisdiction 

The appellate jurisdiction of the Supreme Court is three- 
fold • (i)^^Constitational (a) Civil, and (5) Cnmina . 

CoHStitulional. In constitutional matters an appeal would 

if the High Court certifies that the case involves a subs 

In, it the rt ^ interpretation of the Consti- 

tantia q refuses to give the certificate, 

ration. ^ ^ n^av grant special leave for appeal. In 
the Suprcnic C t Venkata Rao (1955). a 

‘’Infwa raised as to whether appeal lay to the Supreme 
pointuas tai ^ matter under Article i5zfroma 

Vision" of a single Judge, The Supreme Court answered 
the Otters an appeal shall lie to the Supreme 

f ; certified is g“ nted ly the High Court, fu filling 

three conditions fU J 

than that of tegarding the 

^ro^ny^'otslch value; (5) the case is a fit one for appeal. 

^ ^ ^ ■ -^.1 There are two modes by which appeals m 

■ ^^T^matters lie from the decision of a High Court to the 

Sra^c'Sate’p^fihc High Court. 

n^mthout certificate. An appeal lies to the Supreme 

^PSth Z a cerfificate. if (i) the High Court has revers- 
Court withou and sentenced him to 

cd an ° h Court has withdrawn for trial before 

death; (a) n nie t> 


592 development & ■working of INDIAN CONSTITUTION 


itself any case from any court subordinate to its authority 
and has in such trial convicted the accused person and 
sentenced him to death. 

(/V) certificate. An appeal lies to the Supreme Court 
from a decision of High Court in a criminal proceeding if 
the High Court certihes that the case is a fit one for appeal 
to the Supreme Court. 

Parliament can, by further passing an Act, extend the 
jurisdiction of the Supreme Court in criminal matters. 

4 . Advisory' Jurisdiction 

One salient feature of the Supreme Court in India is its 
consultative role. In England the Judicial Committee of the 
Privy Council discharges this duty. The Supreme Court of 
Canada also gives advice to the Governor-General-in Coun- 
cil on important constitutional questions referred to it. But 
the American and Australian Supreme Courts are hostile to 
this idea of giving advice, and have refused to give opinions 
on abstract legal questions. Keith favours this advisory 
jurisdiction of a federal court, because according to him, be- 
sides settling a point, it saves time.* 

According to Article 143, the President of India is cm- 
posvered to refer to the Supreme Court any question of law 
or fact of public importance. Under this jurisdiction even 
those disputes which involve an interpretation of the treaties 
and agreements of former Indian States can be referred to 
the Supreme Court for its opinion. 


5- Jurisdiction in matters of Fundamental Rights 

The Supreme Court is also the guardian of the liberties 
and fundamental rights of citizens. Article 52 (i) lays down 
the writ jurisdiction of the Supreme Court. It says any per- 
s<.n w1k-.sc rights guaranteed by the Constitution ate affected 
or infringed can move the Supreme Court bv appropriate 

proceedings for the enforcement of those riglus. The Sup- 
reme Court can issue orders or writs including writs in the 
^aturc of habeas cor certiorari, mandamus, prohibition, ot 


*Rcpponsihlc Government in British Dumi 

4 


nions, VoJ. //, p. 750. 
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warranto whichevet is appropriate for the enforcemenc 
of these rights.* 

6 . Revisory Jurisdiction 

The Supreme Court enjoys wide residuary and discre- 
tionary powers under Article 136 of the Constitution. These 
powers may be invoked by it in granting special lea\e of 
appeal from any judgment or decree in any cause of mat hr 
whatever oj ary court or tribunal of Ineiidy except court martiais. 
In the Bharat Bank vs. Employees of the Bharat Bank (A, i. 
R. 1950 S. C. 108; 1950 S. C. R. 459); the question was raised 
if the determination by and industrial tribunal set up under 
the Industrial Disputes Act, 1947. 'vas open to appeal to the 
Supreme Court under Article 156 of the Constitmion, the 
majority of judges answered the question in the affirmative. 

7. Enlargement of the Jurisdiction of the Supreme Court 

Parliament is authorised to invest the Supreme Court 
with additional jurisdiction with respect to the enforcement 
of the matters enumerated in the Union List. The Com t 
may be given all the supplementary powers as arc necessary 

for the due discharge of its functions. 

Comparison of Supreme Court of India with Tribunals mother 

^The Supreme Court of India enjoys a unique position 
iti the iudicial systems of the world. In the words ot Shn 
M C Setalvad, India’s Attorney-General, ‘‘The jurisdic- 
tion and powers of Supreme Court are wider than those 

^rTfab^Corpus provides a remedy for a pepon wrongfully 

, • 1* Tf there is no valid reason for detention the (.ourt immo- 

;1- "dy' edirs the release of the detaioed person. 

2 Or//W/-Thisis a writ issued by a Superior Court to an infci i.,r 

» ‘a.n.iirinff that record of proceedings in some matter pending 1 k- 
courtrcqu ring f^^ before the Superior Court t<, I -- 

k'aU tuh as the subordinate court is acting without jurisdiction. 

1 Vrohihilion. This is a writ issued by a superior court to an in- 
ferior court preventing it to act without jurisdiction. ■ 

4. Uandamus. It is an order to aperson to do that which it is l,,s 

dut) to d It is issued to restrain a person from acting m 

a pubiic oHke beyond his legitimate authority. 
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exercised by the highest court of any country in the Com- 
monwealth or by the Supreme Court of the United States.'* 
It will be worth-while to compare the position and powers 
of the Supreme Court of India with those of the American 
Supreme Court and other Supreme Courts in Commonwealth 
countries. 


Jurisdiction. The original jurisdiction of the Supreme 
(.ourt of the U. S. A. and of the High Court of Australia is 
wider than that of the Supreme Court of India. Besides 
disputes between constituent units of the Federation, the 
S upreme Court of the U. S. A. has jurisdiction in cases affect- 
ing ambassadors, other public ministers and consuls. Ori- 
ginally, the jurisdiction of the U. S. Supreme Court also ex- 
tended to disputes between a State and citizens of another 
State, but Amendment ii Ins modified this law by exclud- 
ing from the jurisdiction of the Supreme Court anv suit 
initiated against a Stafc by a citizen of another State or of a 
foreign State. The Australian High Court l;as jurisdiction 
not only in regard to controversies in which a State is a 
party, but also cases affecting ambassadors and public minis- 
ters and disputes between Stares, or between residents of 
States. The Canadian Supremo Court has no original juris- 
diction. The Indian Supreme Court has no original juris- 
diction in disputes between residents of different States or 
between a State and a resident of another State. 


The appellate jurisdiction of the Supreme Court of 
India is wider than that of the American Supreme Court or 
perhaps any other Supreme Court in the world. The appel- 
late powers of the SupremeCourt of the U. S. A. are subject 
O' regulation by Congress.* The appellate jurisdiction of 
this Court is now governed bv the Jurisdictional Act of 1927 
amended in 1937. It is limited to constitutional cases (i) 
in which the State Supreme Court has decided against the 
Validity of some statute or treaty of the United States or 


♦Inaugural speech, 28th January, T9J0. 

■[■tn 1S67 the Radical Republicans in control of Congress rushed 
in a bill repealing the appellate jurisdiction of the Supreme Court and 
proceeding on .iny appeal already before it. This happened when the 
decision about the constiturionality of Px Parte Me Cardie case was 

nding in the court. 
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decided in favour of a State statute, violating the Constitu- 
tion or (ii) in cases in which a United States circuit court ot 
appeal has held a State statute to be in violation of the Cons- 
titution, treaties, laws or treaties; or (iii) to cases in whicn 
the Supreme Court by its own decisions has ruled that it 
would not review legislation alleged to be unconstitutional 
if the loss or damage resulting from it amounts to not less 
than 5000 dollars. Therefore, the U. S. Supreme Court has 
no appellate jurisdiction in civil and criminal cases as such. 

The Canadian Supreme Court hears appeals in civil and 
criminal cases from provincial courts. It also does so m 
constitutional cases. 

The High Court of Australia is the hnal court of appeal 

on constitutional questions only. 

The Indian Supreme Court's authority to hear appeals 

extends to constitutional issues as weU as ctv.l and criminal 
exienub c j .5^3 Its right to grant special appeals 

f PP^^aecisionS of all tribunals is practically unlimited, except- 
ing from Further, the Parliament is em- 

powered to invest it with more powers. 

^ As a tribunal for deciding the constitutionality of laws 

nass^ bv the federal and State Legislatures the powers ot 
passed by tn enjoyed by 

of the U. S Supreme 

the I"^‘^Aoun"ries and the Supreme Court of India have 
monwealt . ^ct the Constitution and determine con- 
the po'Y .fUoritv arising between the Union and the States, 
"intetorcting the law the judges cannot examine, scruti- 
and IdiudiLte upon the policy underlying the law. They 
nisc ajcertain whether the law brought to their 

are enacted by the authority authorized to enact 

""‘“rn^thc U S A. it is not so. The Supreme Court there is 
‘^'n^netlnt not only to examine the legislative competence of 
compete .gyhich has passed the law, but also to apply to 

'u"" W the^cst of ‘naturaHustice', /. t*., ‘inherent goodness 
^^^1 ndness' of the law. In other words, in America the Sup- 
er bad like a super-legislature. Throughout t ic 

reme court _ established her supremacy oyer 

rr'^cr orSs ofThe Government. In the words of Chief 
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Justice Hughes, “We are under a Constitution but the Cons- 
titution is what the judges say it is” The American Sup- 
reme Court sits almost as a ‘continuous constitutional con- 
vention and can amend the basic law without submitting its 
proposals for any ratification. In India there is no judicial 
supremacy in the sense that it prevails in the U. S. A. Instead 
we have the supremacy of the Parliament, subject to constitu- 
uonal limitations. The Supreme Court of India will invali- 
date a law it it is in contravention of the constitutional 
provisions but it is not competent to scrutinize the policy 

underlying the law.* 

How ever, the scope of authority of declaring upon the 
constitutionality of legislative enactments exercised by the 
Supreme Court of India is greater than that in Canada and 
Australia. Ihis is due to the fact that there is enumeration 
ot lundarncntal rights in the Indian Constitution. Funda- 
mental Rights granted to citizens of India are subject to ‘rea- 
sonable restrictions'. The Supreme Court has to ascertain 
wmat IS reasonable and what is not in the light of the princi- 
ples tT natural justice. Similarly, the Court has been influ- 
enced in its decisions by the Directive Principles of State 
1 olicy and has given its judgments to uphold them. It held 
the U. P. Zamindari Abolition Act of 1951 intra vires. Simi- 
arU, It held that the Bihar Land Reforms Act of 1950 (in the 
State ot Bihar vers.-fs Sir Kamcsliwar Singh) was valid, inas- 
much as It was enacted tor a ‘public purpose’ within the 
meaning ot the C.onstitutlon. The Supreme Court has not 
exercised a curb 011 Parliament but has scr\’ed as a check on 
executive excesses and safeguarded the liberties of citizens 

I I * I J powers vested in administrative tribu- 

nals w have been established in the country with the ex- 
pansion of the sphere of governmental activity. 


Id Gopalan s c:v:c (-h;cf Jusrtce Afahajan ohfcrvcd : '*It may be 
olvcrvccl tl,.u an Act c.mnr.t be declared void because, in the opinion 
nt the Court, u IS oppu.^cd tu the spirit .supposed to pervade the Cons- 
muiicn but not so expressed in words. It is difficult on any ccnetal 
principles to limit the omnipotence of the sovereign legislative power 
by ludic.al interpretation except in so far as the express words of a 
written Constitution give that authority.” ^ 
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Judicial Review of Legislation by the Supreme Court 

The term ‘judicial review* implies the power exercised 
by the courts of determining, in cases actually before them, 
whether legislative statutes and executive or administrative 
acts are in conformity with the provisions of the Constitu- 
tion or not. ^ , . 1 .1 

The exercise of the power of judicial review bv the 

Supreme Court of the U. S. A. has given it the pivotal posi- 
tion which no tribunal in any other country en|oys. The 
scope for judicial review in India is much less because our 
Constitution is very detailed. It does not leave much scope 
for judicial interpretation. The volume of litigation over the 

last six years has, therefore, been astoundmgly small. Ihc 

Supreme Court has had to protect the Union against at- 
tempts madebv the States at securing sources of revenue 

assigned to the Union. It, therefore, held parts of the Sales- 
Tax Acts of Travancorc-Cochin and Bombay invalid. These 
Ari<; levied sales tax on goods in the course of export or im- 
no t on all salL effected® out of the States.* Tlie Supreme 
Court also held the Bihar Sales Tax Act (in the Bengal Im- 
munity case) void in so far as it purported to tax sales or 
Pch^scs that took place in the course of inter-State trade 

and commerce. 

Judicial Review and Fundamental Rights 

The central problem in political science is not only to 
establish a government but to provide safeguards against 
abuse of authority by the executive. The theory of Fundamen- 
tal Rights is based on the tlieory of limited government and 
is a product of the philosophy of the American andbrench 
Evolutions. The American Bill of Rights provides safe- 
guards for individuals both against executive despotism and 
Majority tyranny. The United States Supreme Court has 
exercised tE power of judicial reviery of legislation ^mi- 
nistrative actions from the very beginning. In the Nvotds of 
lames Madison : “In the United States, the great and essen- 
tial rights of the people are secured against legislative as well 
as against executive ambition. They are secured, not by 
laws paramount to prerogative, but by constitutions para- 

I. R- 195^ R- N* 
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mount to laws”. The Supreme Court of the U. S. A. is the 
custodian of the liberties of the people guaranteed to 
them by the Constitution. The Indian Supreme Court 
is also given similar powers and is charged with the 
responsibility of ensuring the liberties of citizens against offi- 
cial encroaclimcnt. The Constitution of the United States 
provides procedural as well as substantive curbs on legisla- 
tive enactments and administrative actions encroaching upon 
basic liberties of citizens. It has a due process clause which 
provides that no person shall be deprived of life, liberty, or 
property ‘without due process of law*. In the Indian Cons- 
titution there is no ‘due process of law.* Instead we have 
‘procedure established by law*, which merely means that the 
Court can only investigate whether the legal procedure pres- 
cribed by the Constitution for passing law has been followed. 
It cannot enquire into the question in accordance with con- 
cept of ‘natural justice*. In other words, the Indian Supreme 
Court does not scrutinise the inherent goodness and badness 
of a law, though in a restricted sense it sometimes goes be- 
hind and enquires into the reasonableness of particular State 
actions. In the leading caseofHarla rr/v/zj Rajasthan* de- 
cided in 19^1 by the Supreme Court, it set aside a conviction 
ot a person f<^r violation of a State law relating to dealings 
m opium i>n the ground that the law was not published in 
the The ('.ourt held that natural justice demanded 

'he promulgation or publication of the law. Similarly, the 
Supreme (.ourt has applied the test of ‘natural justice* in 
ascertaining whether restrictions imposed on the rights of 
citizens iinch r Article 19 arc reasonable or not. 

I here 15 no doubt that, in spite of some inherent limita- 
tions, the Supreme Court of India has justified its role as the 
guardian of the liberties of the citizens. It has compelled 
the executive and administrative officials to respect the rights 
of the citizens granted to them by the Constitution. The 
following cases decided by the Court bear this out. 

R/^/zZ to Persona/ Liherfj. In Gopalan t^s The State of 
iVIadras,"}* the Court held that Section 14 of Preventive Deten- 

*14 Supreme Court Jtmrnal 73$ 

fA. K. Gopalan vs. the State of Matlia-; (1950) S. C. R. 88 May 

15, IQJO. 
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lion Act, 1950, was ultra vires because it did not permit the 
disclosure to the court of the grounds on which a particular 
accused had been detained. The Supreme Court has always 
held that it is incumbent on the detaining authority to inform 
the persons detained under the Preventive Detention Act 
of the grounds on which the order has been passed against 
them. It is further necessary that adequate opportunity 
should be afforded to such persons of making a repretynta- 
tion against such an order as required under the provisions 
of Article 22 (4) of the Constitution. 

In Bhardwaj vs Delhi,* the Court insisted that the de- 
tenue was entitled to a clear disclosure of grounds on which 
he was detained and not merely vague accusations. 

freedom of Speech and Religion. The Supreme Court has 
also jealously guarded the citizens ‘right of freedom ot 
press and religion.’ In the case of Brij Bhushan vs. Delhi 
State Government,t the Court held that the imposition of 
precensorship on a journal %vas a restriction on the liberty ot 
the press which is guaranteed by Article 19 (i)(a).;j; In anothci 
case, Sorenrr. State, Justice Das emphasised that it was 
necessar^^ to protect the right of free speech. He said,... 
“Speeches made must be considered as a whole and 
preted in a fair, free and liberal manner. Not too much of 
importance should be given to isolated Passages or to strong 
exUessions of opinion here and there.” It held the alleged 
speech of the accused as not falling wMthin the orbit of statu- 
tory prohibition and, therefore allowed the appeal. 

Kieht to Religion. The Supreme Court held m a recent 
case that section 56 of the Madras Hindu Religious and Charit- 
able Acts 1951, which empowered the Commissioner, at any 

moment, to deprive tlic Mahant of his right to administer the 
trust property was opposed to the provisions ot Article 

26(d). ^ 

Cultural and Mducational Rights of Mifwrities. The Sup- 
reme Court has also guarded the cultural and educational nghts- 

*16 S. C. J. 444' 

‘J -13 S. C. R. 4^5 
:j:A. I. R. ^54 

iCommcr H. H* E. V. L.T. Swamai A. I. R- 1954 
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of minorities. In the State of Bombay w. the Bombay Educa- 
tion Society* case, it held that a minority like the Anglo- 
Indian community had the fundamental right to conserve its 
language by establishing educational institutions of its choice. 

Kight to Property. The Supreme Court has maintained 
a balance between the legitimate rights of the propertied 
class and the needs of a Welfare State. It has held that pri- 
vate property can be acquired only for a public purpose. In the 
State of Bihar rs. Kameshwar Singh case, the court held that 
a law aiming at elevating the status of tenants by conferring 
on them bhnmidhari rights fulfilled a public purpose. 

Supreme Court and Delegation of Powers 

"Delegated Legislation’ means the power delegated to 
the executive to make rules under an Act passed by the Legis- 
lature. It is a matter of common experience that there has 
been an enormous growth of delegated legislation in recent 
years. This is mainly due to the change in the concept of the 
Slate from a police toa welfare institution. Nowadays Parlia- 
ments are so overburdened with work that they cannot pro- 
vide all details in a given piece of legislation. The execu- 
tive is, therefore, given the power to make rules under the 
broad framework of the Act. It has been felt that there is 
a great need of safeguarding the citizens against the abuse of 
delegated legislation. The Supreme Court of India held by 
a majority judgment in rc Delhi Laws Act, 1912,! that “essen- 
tial powers of legislation cannot be delegated.” It said, the 
Legislature must lay down legislative policy. The Court will 
interfere if delegation is “of such an indefinite character as to 
amount to abdication.” 

In another case, Narain vs. Uttar Pradesh,^ it held that 
the provision of a law granting a licensing authority the power 
to grant or refuse a licence for ‘reasons to be recorded’ -was 
invalid, as it imposed unreasonable restrictions on a person’s 
right to carry on any trade or business. 

♦State of Bombay vs. Bombay Education Society, A. I. R. 1954 
S. C. t6i. 

•fA. I. R. 1951 S. C. 552. 

^S. P. J. zjg. 
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It would thus appear that the Supreme Court has 
played a distinguished role as the custodian oi the inter- 
ests of the citizens. It is discharging its onerous duties im- 
partially and independently and has not hesitated in declaring 
legislative enactments void which were contrar)'- to the pro- 
visions of the Constitution or which encroached upon the 
liberties of the citizens. There appears, however, no possibi- 
lity for the Supreme Court of India to grow into a th 

chamber as in the U- S. A. But it can be 

watch-dog of the interests of the citizens, so long as the 

Constitution is not unduly tampered with. 

The High Courts 

The Constitution establishes a High Court 
the cLstituent States. The High Court stands at th apex 
of the State judicial organ.aation. It is a court ot recor 

and can punish “ Court consists 

of a ?£ a¥.£h ih.., jUgo. 5s .te 

territory I"‘'/^\3f,'„“year\'‘innro“r“ 

The appointment of High Court Judges is made by the 

President in^consultation with the Chief Covert 

^hef Justice of *1'? High Court ^conc«n^^^^ 

wC:c*of a High Court in consultation with the Chief Justice 

if Tndia. and the Governor of the State concerned. 

% 7 um^ts The Chief Justice of a High Court is paid 
Us A ooo per month, and the other judges are paid Rs. 3,500 
ner Inensem They hold office during good behaviour and 
?ptire at the age of 60. The Constitution ensures their indu- 
pendence by ^charging their salaries and allowances on the 

z6 
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Consolidated Fund of the State and hence making them non- 
votable. They have to take an oath before entering upon 
their offices, affirming that they will bear true faith and allegi- 
ance to the Constitution of India and will perform the duties 
of their office without fear or favour, affection or ill-will and 
will uphold the Constitution and the laws. They cannot be 
removed from office except on the ground of proved mis- 
behaviour or incapacity by the President on an address of Par- 
liament adopted separately by each House by a majority of 
its total membership as w’ell as a two-thirds majority of 
those present and voting. 

Formerly a retired High Court Judge could not practise 
in any court in the territory of India, but mth the amend- 
ment of Article 220, a retired High Court Judge can practise 
before the Supreme Court or any High Court other than the 
one in w'hich he acted as a judge. 

jnrisdiciion and Powers of High Courts. Provision has 
been made for the establishment of common High Courts 
for tw'o or more States in the new reorganized States w'hich 
have come into being from November i, 1956. 

Jurisdiction. The High Courts have original jurisdiction 
in admiralty, probate, matrimonial and contempt of court 
cases. The High Courts of Calcutta, Bombay and Madras 
also enjoy original jurisdiction in civil and criminal matters. 
In other States, they have mostly appellate jurisdiction. They 
hear appeals in civil cases when the subject matter of a suit 
is above a certain limit. In criminal cases they hear appeals 
in all impornne cases. The High Courts are also given power 
to issue V hs for the enforcement of Fundamental Rights 
and o matters; (ii) power of superintendence overall 
couti.', or tribunals, except military tribunals; and (iii) power 
to take over cases from subordinate courts regarding the in- 
terpretation of the Constitution. 
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CHAPTER 25 

THE SERVICES UNDER THE UNION AND THE STATES 

The widening scope of governmental activity under the 
complex character of a Welfare State has increased the import- 
ance of ciyiLservi ces as an integral part o f the governmental ^ 
structure in a country. The ministers in charge of the admi- y 
nistration who have to formulate the policy of the Govern- V 
ment are in most cases s miateu rs. Their success largely de- \ 
pends on the extent of efSci^cy and promptness with which 
the administrative personnel carry out their directives and also 
on the quality of expert advice received by them on the issues 
that come up for decision. The Cabinet must rely upon the 
civil servants for their expert knowledge of substantive, pro- 
cedural and financial matters. Without such advice, the 
functioning of the Government would not only be stupid 
and inefficient, but also impossible. It is, therefore of vital 
importance in a democracy that the services of Qualified men 
and women honest, upright, fearless and devoted are secured 
to man the various offices under the Government. The lat- 
ter should assure security of tenure, good conditions of work 
and reasonable emoluments to the members of the services. — 

Growth of Administrative Discretion 

Of late a tendency has been noticed that more and more 
power is concentrating in the hands of administrative officers. 
This is p>artly due to the tremendous expansion in the scope 
of State^ activity and partly due to the extreme pressure of 
work with our legislators. With the march of socialism and 
the development of the concept of the \C^eIfarc State, the 
functions which modern States are called upon to perform 
have greatly expanded. So also has there been a correspond- 
ing expansion in thobusiness of the Legislatures. The Parlia- 
ments of yore used to meet only once or twice a year for 
short periods, lasting a month or fifteen days. Most modern 
Parliaments now meet for six to eight months in the year, 
in two or three consecutive sessions. The work of Parliament- 
arians is becoming almost a whole-time job And yet^he 
I cgislatures find it difficult to dispose of all their work. This 
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necessitates the transfer of more powers into the hands of 
administrative ministries. Laski has called it the growdi of 
administrative discretion. He says, “Administrative discre- 
tion is the essence of the modern state*’. This means that 
what forms a legitimate sphere of activity of the Legislate 
is now gradually forming a part of the duties of the adminis- 
trative offices. This is also called the ‘development of sub- 
ordinate legislation.* The latter term means that the Legis- 
lature lays down general principles in the Act and leaves the 
details to be worked out by the executive departments. This 
has led to a tremendous accession of powers to the bureau- 
cracy in the legislative field. This kind of delegated legis- 
lation in the United Kingdom is of three types : 

(1) Provisional orders, which are issued on requisition 
by local bodies, and which require confirmation by statutes 
afterwards; 

(2) Orders issued under the authority of a clause and 
which are required to be placed on the table of the House 
for a stated number of days; 

(3) Orders which are not required to be laid on the 
table but which automatically become law, when issued by 
the minister. 

Parliament has theoretically the right of annulling these 
orders, but it is rarely done for that would involve the ques- 
tion of confidence in the Cabinet. In England, these Orders 
and Regulations infringe the spirit of the rule of law. They 
cannot be invalidated by the Courts by virtue of parliamen- 
tary sanction. During World War I and II there was a 
rapid rise in the volume of delegated legislation. There were 
all kinds of regulations. After the cessation of hostilities 
also the executive retained for considerable time this rule- 
making authority. Powers which were conceived at the time 
of impending military peril were perpetuated and were used 
for various purposes. 

Growth of Quasi- Judicial Powers. Another tendency 
leading to the growth of administrative discretion was the 
growth of quasi-judicial powers exercised by the executive 
officials. Such powers mean the authority vested in the hands 
of the administrators to interpret Acts and to impose penal- 
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ties on the citizens in accordance with them for their failure 
to perform certain duties, as for example, under Municipal 
or Education or Public Health Laws. Lord Hewart^ Chief 
Justice of England, warned his countrymen in his book, 
‘The New Despotism* (1929) that the liberties of the people 
of England were being endangered by the growth of discre- 
tionar? powers of the executive in the legislative and judicial 
fields The immediate cause for the growth of administra- 
tive law in England is the vast extension in the state and 
municipal activities which have taken place during the past 

50 years. Acts of Parliament have conferred quasi-judici^ 
cowers on government departments relating to public health, 
housing, town and country planning, social insurance, educa- 
tion. niotor transport services, pensions, national health ser- 
vice care of delinquent children, agriculture, nationalised 
industries and services. The executive departments of the 
Government are now empowered to determine controversies ., 
arising in connection with the new social services. 

A similar development has taken place in the U. S- A 
with the expansion of State activity. A large number of 
administrative tribunals have sprung up dealing with contro- 
versies relating to public utility undertakings, trade pracoces, 
workmen’s compensation and industrial dilutes, etc. They 
provide cheaper methods of adjudication than courts of law. 
Growth of Administrative Discretion in India 

India has followed the example of other modern States 
in the matter of the delegation of legislative powers to exe- 
cutive departments. This has been necessitated by her assum- 
ing added functions and responsibilities as a Welfare State. 

The rule-making powers under Acts of Parliament maybe 

classified under three heads : 

f I'l Acts under which rules, regulations, etc., arc framed 
hv the Government Departments and need not be placed 
before the House or Houses of Legislature, r. the Des- 
tructive Insects and Pests Act, 1914; the Indian lariffAct, 

a the Industrial Finance Corporation Act; the Employees 
Provident Fund Act, 195a; the Mines Act, 195a; the Air 

Corporation Act, 1953; etc., etc. . c , 

{2) Acts which require Rules and Regulations Iramed 
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under them to be laid on the table of the House, but do not 
provide that they shall be subject to modification by the 
House, e. g.^ the Reserve Bank of India Act, 1934; the Requi- 
sitioning and Acquisition of Immovable Property Act, 1952; 
the Cinematograph Act, 1952; the Tea Act 1953, etc. 

(3) Acts which requite that the rules, regulations, etc., 
framed thereunder shall be laid on the table of the House 
and shall be subject to modification by the House, e.g,^ the 
Delhi Road Transport Authority Act, 1930; the Representa- 
tion of the People Act, 1950; the Reserve and Ancillary 
Air Forces Act, 1952, etc. 

Legislatures have also, in certain cases, conferred quasi- 
judicial powers on public or local authorities to secure the 
health, safety, sanitation and public morality of the nation. 
This sphere is within the administrative competence of the 
Government, and Legislatures in these cases seldom pro- 
vide for judicial review. The Government have also estab- 
lished Public Corporations by statute such as the Damodar 
Valley Corporation, State Trading Corporations, etc. Em- 
ployees of such Corporations are exempted from legel pro- 
ceedings for ‘anything done in good faith^ or proposed to be 
done by them under the Act. There are some semi-auto- 
nomous boards like Labour Board, the Rubber Board, the 
Silk Board, Khadi and Village Industries Board, the Handi- 
crafts Boards, Tea Board, etc., which are given quasi- 
judicial powers. Besides, under certain statutes like the 
Registration Act, the Trade Marks Act, the Patents and 
Designs Act, the administrative authority adjudicates 
essentially between two parties. All these agencies and 
many others exercise discretionary authority. The multi- 
farious functions of a quasi-legislative and quasi-judicial 
nature performed by them make India virtually an admi- 
nistrative State. 

Does the practice of delegated legislation lead to bureaucratic des- 
potism } 

It is worth while examining whether the growth of dele- 
gated legislation has led to bureaucratic despotism in England 
and India. The criticism levelled against this development 
in England by Chief Justice Hewart who described it as ‘the 
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new despotism’* and Dr. C. K. Allen who condemned it as 
‘bureaucracy triumphant',! led to the setting up of a Commit- 
tee on Ministers’ Powers in 1932 to weigh the gravity of the 
charges and to propose remedial proceedings. Tlie Com- 
mitt^ rejected the charge of despotism, but stressed the need 
of imposing some checks on administrative decisions of 
ministers. Two safeguards were to be provided : (i) a 

proper procedure in the department and (2) judicial review 
of administrative action. The Committee also proposed that 
quasi-judicial powers be assigned to the departments only as 
an exception. If such functions were assigned, they should 
be given to ministerial tribunal rather than a single minister. 

As matters stand at present, the control exercised by the 
High Court on administrative tribunals is limited in scope. 
The High Court is not allowed to decide matters brought 
before ifon the merits of the case. It only enquires into 
points of law. Therefore, as advocated by Prof. Robson Dr. 
Jennings and others, it would be advisable to set up a high- 
powered administrative tribunal, as in France to hear appeals 
from the decisions of all administrative tnbuna s, both on 
points of fact and law. They should, however be sub)ect 
to judicial control of the Supreme Court of India. 

Bureaucracy has been defined by Laski as a sptem of 
government, the control of which is so completely in the 
hands of officials that their power jeopardises the liberty of 
ordinary citizens’. Such a government cannot be said to 
have developed in England. The civU servants in England 
are part of the democratic machinerv of the country. In the 
words of Sit Maurice Gwyre : ‘Civil servants are hard press- 
ed men who have not the time, even If they had the desire, 
to devote their energies to the acquisition of power for the 
purpose of harassing the King’s subjects.’ 

The same holds true of India. Parliament e.tercises con- 
trol over delegated legislation. A committee consisting ot 
ten members of Parliament called the ‘Committee on Sub- 
ordinate Legislation’ on the lines of a Select Committee of the 
House of Commons has been set up for the purpose of scru- 

• Hewart : New Despotism. 

\C. K. AU«n : Bureaucracy Triumphant. 
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tinizing orders and regulations with the object of drawing 
the attention of members to objectionable features in them. 
This Committee met in December 1953, March 1954 and 
again in 1956. It recommended that all bills delegating 
powers should have a memorandum giving full purport and 
effect of the delegation of power to the subordinate authori- 
ties and also the points which may be covered by the rules, 
the particulars of the persons who are to exercise those 
powers and the manner in which those powers are to be exer- 
cised. The Committee also recommended that in future the 
Acts should expressly provide that rules made thereunder 
shall be subject to modification by the House. 

Another control exercised over delegated legislation is 
that of the Supreme Court of India which can heat appeals 
against administrative decisions. The Supreme Court of 
India has jealously defended the liberties of citizens against 
official encroachment. However, the best safeguard for liberty 
is a vigilant, well-informed and responsible public opinion. 

Towards a Responsible Bureaucracy 

This leads us to the consideration of measures ensuring 
accountability of the administrative personnel to the people 
in an effective sense. 

“A Government without bureaucrats’^, says Peter H. 
Odegard, “is like a centripede without legs, unable to move 
even to save itself — and powerless to accomplish any of the 

goals for which governments arc instituted among men. For 

it is upon the bureaucrats that we depend to see that these 
goals or policies arc realized in practice”. Bureaucracy and 
ilcmocracy are not antagonistic to each other. A constitu- 
tional system which cannot act with despatch and strength 
cannot live. 

The qualities of a responsible bureacuracy arc that it 
should be answerable to the Legislature and to the people 
for what it docs or omits to do. It should have a high deg- 
ree of technical competence, should be incorruptiblc,'honest 
hard-working, reliable and loyal, and must have an abidint^ 

faitli in the basic values of the society it serves. 

The responsibilities of a . bureaucrat may be convcnicntlv 
dasMfied into (a) political, (b) legal and (c) moral. A bureau- 
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crat has political responsibility to his minister. He has legal 
responsibility to the Courts. If he transgresses the limits ot 
his authority and brings dishonour to the community ot_ 
which he is a member, he can be hauled up in a Court of 
law. He has moral responsibility to the State and society 
and to his own self. He should have a sense of dignity and 
self-respect without which he cannot have regard for others. 


Legislative Control of Bureaucracy in U. S. A. and England 

Politically, the administrative personnel in the U. S. A. 
is responsible to the President, who is theappointing autho- 
ritv and to whom they are accountable for what they do. 
They are also responsible to Congress u^nch exercises con- 
trol over them through the enactment of laws dehnmg tlw 
limits of their powers, and through special investigation cotn- 
mTttees which inquire into their work. However, the Legis- 
lature is handicapped in exercising effective control over t.w 
^ims«ative pe^rme, l^cause jff us 

adtin^«aUe%=rso'i^^^^ .1-ro^gh the Ordinary 

rsTtache/to the fnS and n"ot to the State. 7 here has 
IS attaencu 1. -loTiificant change in this concept of lotc. 

ThTcrown Proceedings Bill (i947) of Ungland admits willi 

mhto7e«eptions State liability for wrongful acts of publw 

oh. The Federal Tort Claims Act of 194610 the U. S. 

A'^makesthe U. S. Government similarly liable for in)ury or 

lo;sTf property or personal injury, damage caused by wrong- 
loss ot prop y l .within the scope his ciu- 

^^‘‘ment ThU haT been done to safeguard the interests nt 
the Ch^aens and to save them from the bother of infrucwous 
and long drawn out litigation against a government employee. 

Fxcessive and rigid control over the bureaucracy hindt r; 

free development and makes it timid and over-cautious 

.rforrnancc of its functions at the cost of initialiw 
in the P=ff°^ jjal control over the huteaucracy 

M^he 5 sense of moral responsibility. It should be 
with a spirit of service and must attain a high staii- 
Zd df P^ofessio^nal honesty, scientific management and tech- 

nical competence. 



4 TO DEVELOPMENT & WORKING OF INDIAN CONSTITUTION 


It has been truly said that a responsible bureaucrat 
requires a responsible democracy and a responsible citis^enry. 
The people should not direct irresponsible attacks upon 
public servants. They should rid tliemselves of their fear 
complex. The famous proverb that a people gets the govern- 
ment that it deserves is nowhere so evident as in the rela- 
tionships between bureaucrats and citizens. Citizens should 
be law-abiding and should offer co-operation to the authorities 
in administration. The officer likewise should respond to 
such gestures in a co-operative and helpful manner. There 
is little danger of bureaucracy turning into despotism, so 
long as in the selection, training and supervision of civil 
service personnel the principle of service and not of autho- 
rity is emphasised and constantly hammered in. 

Nature of Public Administration in India 

India s goal of a socialist pattern of society demands a 
reorganization of its public services so as to fit in with the 
new concept and ideal of the State. To quote the words 
of Pandit Jawaharlal Nehru, ‘'Administration is meant to 
achieve something; it should not exist in some kind of an 
ivory tower, following certain rules of procedure and, Nar- 
cJssus-like, looking at itself with complete satisfaction. The 
rest of good administration is the welfare of the people whom 
it is meant to ser\’c.” 


Defects. At present our administrative system is full 
of certain weaknesses which it is necessary to remove in 
the interests of national well-being. 

(i) Ked-Tapism. The first defect of the Indian system 

1 -= red-tape and delay. The civil servants are excessively 
f-.nd of formalities and this causes undue delay in the con- 
duct and despatch of business. They allow things to drift 
llicrc IS unnecessary movement of files through along 
channel, and lack of enough personal contacts between offi- 
ters oithc Minism- and executive departments, and the 
(>ihcers of the ministries and the Finance Department. 

(z) \rant of Dynamism. Men of the civil services do 
n* .1 seem to have a sense of moral responsibility. They do 

hstinr ir ^ democratic planning and of en- 

hst.ng the peoples co-operation in national undertakings. 
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Theit spirit is one of aloofness from the common P'OP'^- 
The rer^arks of G. D. H. Cole on the 

tish civil service and their snobbishness hold “ g^f^ 

ter force in the case of Indian civil servants. Mn Cole sa) s 
“The civil servant is recruited largely from clei, erish. unacl 

ThU atCe Ae" cuLdkn^ o“ordrri/y m on 

•pklse" ^asilfinto the perversion in wlhch it becomes sheer 

obstruction to civif servants of bis 

l^^dtg tom ^^tackt :ter nd ftot ol^ce to home. 

his life follows a singularly invariable - 

(0 of Co-oMo. Anodier def^c^y^s lack^ot c^^ 

ordination and “'J istry and different ministries of 

departments of the same ^ multiply and there is no 

the same ‘ saving in government expenditure, 

attempt at effecting several departments. 

Often the same ‘yp<= fder, d ;herrand how he can 

An ordinary cit aen or redness. A film 

obtain a pamcular piece o m whether he should 

producer, for example, does not Kno ^ 1 ,^. 

deal with the ° ^ j^e Information Ministry or the 

Import Tyde Contm“f„^„°'„‘7onnection with his film prob- 
Board of the Film vuith one or other aspect of his 

lems. All Aese j; j offices causes delay in the 

industry. ' 7re often pushed from one depart- 

S to alThetand from one ministry to another. 

Sary and dfploLatic^ secrets of the Government have 
leaked out to fore^gner^ It h abso- 

ment that the “dministrativ p^^ conscientious in the 

Sar£ of?" duTs® What is required is integrity and 
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character in the members of the services. The Govern- 
ment officers should be able to inspire confidence in the 
public by their honest and efficient dealings. They should 
he recruited on the basis of merit and their promotion should 
depend on good work rather than on considerations of caste, 
class, family, language or regionalism. 

(6) Rigidity and Aloofness. The civil service should be 
guided by two fundamental principles — neutrality and de- 
tachment. The civil servants are expected to implement the 
policy of the party in power, without questioning its ratio- 
nale. They should have no political bias of their own, “But 
detachment and neutrality do not meen aloofness and rigi- 
dity. The civil servants should move with the democratic 
forces and should have flexibility, impartiality and honesty. 
These virtues have not yet fully developed in the members 
of our services. 

(7) Shirking of Responsibility. Another serious defect 
of our services is that they shirk responsibility. Dr. Paul 
Appleby, American expert on public administration in his 
report on the Indian Administrative System says, “By a 
curious proliferation of the conception of parliamentary 
responsibility and by reliance on excessive procedures of 
cross-reference, there has been built an extraordinary 
evasion of individual responsibility and a system whereby 
everybody is responsible for everything, before anything 
is done.” 

(^) Timidity. The members of our services arc not only 
irresponsible but also timid. They fight shy of taking 
independent decisions and depend for everything on their 
political boss or bosses. Files move in a vertical direction 
trom bottom upwards, till the final decision conveys the 
whimsical judgment of a hard-headed minister. Such an 
attitude is hardly conducive to the healthy growth of par- 
liamentary democracy. In the words of Herman Finer, 
“Undue loyalty tends to cripple independence of thought, 
and leaves the parliamentary heads of various departments 
without healthy assistance which they have a right to ex- 
pect, and which is at times much more likely to be rendered 
by reasonable and deferential opposition than by mere 
agreement, resting wholly on the ties of discipline.”' 
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The defects of our administrative services, also com- 
mon to most other countries, have been admirably summed 
up in a liturgy posted by an anonymous writer to the 
cutta United Services Club, and published by ‘Critic’ m The 
Nejp Statesman and Nation, London.* 

Form of Daily Service for use in Government Departments 

O Lord, grant that this day we come to no decisions. 
Neither run into any kind of responsibility. 

But that all our doings may be ordered to establish 
New and quite unwarranted departments 

For ever and ever 
O thou, who seest all things below 
Grant that thy servants may go slow. 

That they may study to conaply 
With regulations till they die. 

Teach us. Lord, to reverence 
Committees more than common sense ; 

Impress our minds to make no plan 
And pass the baby when he can 
And when the Tempter seems to give 
Us feelings of initiative 
Or when alone we go too for 
Chastise us with a circular. 

‘Mid war and tumult, fire and storms. 

Strengthen us, we pray with forms 
Thus will thy servants, ever be 
A flock of perfect sheep for thee.' 

The views about public services expressed, above may 

be exaggerated but they do point to some of the serious 
maladies from which our services suffer. 

Reform of Indian Administrative System 

In order to examine in detail the defects of the Indian 

administrative system and to suggest ways and means to 

make it an efficient instrument for assuming the new respon- 
sibilities of a Welfare State, the Government ^ 

pointed in 1951 Shri A. D. Gorwala 

tion concerning the administration of publi P » 

*PubUshcd in The Times of India, December 29. 19*6. 
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and Dr. Paul H. Appleby, Ford Foundation Consultant in 
Public Administration, to study the administrative system 
and make recommendations for its improvement. The 
former submitted his recommendations loi the formation 
of autonomous public Corporations in 1952, and the latter 
submitted two separate reports, in 1553 and 1956. A sum- 
mar)^ of Dr. Appleby’s observations and recommendations 
is given below : — 

App/eby Ktport. Dr. Appleby felt that there was too 
much of rcd-iapism in government work. According to 
him a decision of the Government is reviewed by too many 
organs of the Government in too detailed, too repetitive 
and too negative terms. 

He pointed out thet due to reliance on e.Kccssive repe- 
titive nothings and pointless cross-references, there was 
evasion of individual responsibility. Well-thought-out plans 
are often scotched by a single stroke cff the pen. 

Dr. Appleby suggested limiting the functions of the 
Comptroller and Auditor General to lessen delay between 
decision and execution. He pointed out that at present the 
execution of any plan has to cross two hurdles : (1) The 
Ministry ot Finance and (2) the office of the Comptroller 
and Auditor General. The latter is largely responsible for 
the inaction of the administrative departments. 

'ri “Auditors are not administrators”. 

They know little about the needs of administration. It is 
verv important for administrative officers to enjoy some 
trccdom in incurring expenditure on urgent and important 

the prior sanction of' the Comptroller and 
Auditor-General. Such an expenditure could be audited 
later and the officer concerned could be held responsible 
for any illegal waste. 

Some other suggestions offered by Dr. Appleby were 
as follows ; the establishment of an Institute of Public 
Admmistr^ion ; the setting up of an organisation and 
met lods oltice; consolidation of administrative responsibili- 
fhc implementation of the Community Projects and 
tl fin activities ; appointment of executives 

in the gaps in the administrative hierarchv so as to 
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make it truly pyramidal ; elimination of fixed “cadre 
limitations in order to make recruitment wholly dependent 
upon frequent and flexible determination of needs ; and the 
establishment of personnel training institutions to maxi- 
mise the potentialities of all persons working for the Oo- 

Most of the recommendations made by 
Dr Appleby have been implemented. An institute of Public 
AdministraLn has been set up in Delhi. An Organisation 
and Methods Division as part of the Cabinet S^retanat was 
set up in Match 1954. The main task of this Division is to 

supply the leadership and drive for quick and 
po^sal of Government w'ork, to eliminate 
Lt causes which adversely affect the speed and quality of 
Thrwork of the Division is carried on thtough O 
and M cells set up in each Ministry or Department under th 
ThfrS of an of the grade of Deputy Sectary Ins- 

ipgiiiilsa 

Recently, the Government of India has taken up 
Keccnciy, cervices If has appointed a senior 

service System, its func 

tions defbcts remedies, recruitment and training courses, 
em ’ The officer is at present analysing and studying the 

ssTi ..ic «. .h= • o* of .« 

previous committees. 

TTc^ fhls study will be made for the improvement ot 
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ment, it will be necessary to reorganise the work of the 
Public Service Commissions on enlightened lines. 

The training of civil servants will need a new orienta- 
tion SO that they may feel at one with the interests of the 
masses. They will have to forget the old British ways of 
keeping aloof from the people and of adopting a stiff, snob- 
bish attitude to them. They will also have to learn ways 
of cntliusing the people in the execution of the National 
Plans in a democratic manner. 

Reorganisation of Public Services after Independence 

With the transfer of power in 1947, it became necessary 
to reorganise the structure of public services in India. Under 
the 1935 Constitution Act, the control over the civil servi- 
ces in India was vested in the hands of the Secretary of 
State for India. With the dawn of India*s independence, 
it became necessary to transfer this control to the hands of 
Indians, l^atc in 1947, therefore, an agreement was conclud- 
ed between the Government of India and the Secretary 
of State for India by which control over the members of the 
All-India Services, the I. C. S. and the I, P., was trans- 
fered from Whitehall to Delhi. Under the terms of this 
agreement, members of the imperial services were given 
liberal compensation in case they wanted to retire. About 
500 British civilians took advantage of this offer and retired 
from service. 

In 1947 ) Partition of India took place. Most of the 
Muslim oOicers opted for service in Pakistan. This created 
large gaps in our administrative structure. Also, wide- 
spread communal disturbances which followed in the wake 
of Partition, and the new role of a Welfare State adopted by 
the Government of India after independence imposed heavy 
and additional responsibilities on our services. All this 

. 1 • 1 time when the strength of our services was at 

Its lowest. 

The Government of India rose to the occasion an 
promptly set about the task of meeting the challenge of th 
new situation. In October 1946, it secured the agreement 
of the State Governments to the formation of two new 
all-India services, the Indian Administrative Service 
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and the Indian Police Services in place of the former ser- 
vices called the I. C. S. and the I. P. Three years later, the 
two services were extended to the former Princely States 
also. A special Recruitment Board was set up in July 1948 
and entrusted with the task of surveying the available adminis- 
trative man power, both inside and outside the Government, 
and to select suitable persons to make good the deficiencv 
resulting from the Partition. Tlie Board completed its work 
in September 1949, but with the integration of the former 
Princely States, which was brought about in the mean time, if 
had to undertake similar requirements in those states also. 

Even with such addition to the strength of our services 
fresh demands continued to be made on them by the coun- 
rrv’s First and Second Five-Year Plans, and by the addition 
t o the functions of the State in the context of our new ideal 
of a socialist society. Large number of our senior officers 
were called upon to fill jobs in the numerous State under- 
takings, banks and insurance companies and to man diplo- 
matilposts'and international institutions In order to meet 
all these requirements, the Government of India again decid- 
ed to undertake a fresh recruitment for the Indian Adminis- 
trative Service by setting up a Special Recruitment Board in 

An all-India test followed by an interview was con- 
ducted for the purpose and about 150 persons were selected. 

T/)/» r S S Reorganisation also took place in some 
other services,' e'.g., the Central Secretariat Service Th.s ser- 
vicr which includes within its scope all posts m the Central 
Secretariat and attached offices of the tanks of Under Secre- 
tary Section Officers and Assistants, was organised m 19 o. 
This Urviceis organised into four grades, I (Undei 

lecretaries). Grade 11 (Section Officers) Grade III (Assistant 
Superintendents), and Grade IV (Assistants). Recruittnen 
of Assistants is made on the result of an open competition and 
interview. Higher posts are filled partly by promotion and 

partly by selection. . 

MM Managed Pool. A scheme to 
nnol has been recently announced. The Pool will be cira 
In for manning senior managerial posts m the public enter- 
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prises which arc managed directly by the government-con- 
trolled Corporations. The Pool include posts of a technical 
nature, e. general management, finance and accounts, 
sales, purchases, stores, transportation, personal management 
and welfare, and general administration. 

Other Cadres. Proposals are under way to constitute 
more all-India cadres, e. Information Cadre, Parliamentary 
Personnel Cadre, Social Service Officers cadres, etc. The 
object behind such moves is to secure a team of experienced 
and trained officers to man these important services at ihe 
('entre and in the States and to secure uniformity in all- 
Jndia policies and administration. 

Services under the Union and States 


The Union Govcrnnicnt ;ind the State Governmenis 
have their separate administrative personnel. The State Ser- 
vices pertain to subjects within the jurisdiction of the States, 
such as land revenue, agriculture, forests, education, health, 
local self-government, etc. The higher administrative jobs 
in the Stares are filled by members of the two all-India ser- 
vices, /7^., the Indian Administrative Service and the Indian 
Police Service. 'I'hc recruitment for members of the services 
along with sonic other all-India sendees* is made by the 
Union Public CJommission. Each State is allotted a quota 
in these services. .-Vftcr the necessar)’ selection and training, 
the members of ihcsc two services arc posted in the States, 
'riicir lerms of service .irc determined by an Act of Parlia- 
ment and b\- rules made thereunder by the Centra! 
Government. 


Indian . [dministra/ire Serrirt. The Indian administra- 
tive hervice torms rlic pivot of the entire administrative 

■•These services arc : Indian Torcign Service; Indian Audit and 
\ccounts Service; Indian Defence Accounts Service; Indian Custom.*? 
and Excise Scn icc; Transportarion (Traffic) and Commercial Depart- 
ments of the Superior Rc\ enue Establishment of Indian Railways; Mili- 
tarv. Lands and Cantonment Serxice (Clas.s 1 Sc II); Indian Postal Ser- 
vice (Class I); Central Engineering and Electrical Engineering Service 
((dass I & II); Indian Railway Service of Enginnccr.s; Telegraph Eng- 
ineering Service (Class I), Telegraph Traffic Service (Class 11) Military 
b.ngincering Service (Class!); Surxey of India (Cla<!b I & Jl) Service, 
f*n<l Central Secretariat Service. 
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Structure of the country. I'he members of this service are 
responsible for carr}'ing out the directives of the Govern- 
ment in regard to administration and economic planning en- 
visaged in the programme of the Welfare State. They are a 
multi-purpose service composed of general administrators 
and specialists. Their recruitment by the Public Service 
Commission depends on a written test of a high standard and 
also a personality test. The selection is followed by an in- 
tensive training at IAS Training School, Delhi, where 
stress is laid on fostering correct attitudes to questions of 
personal and public conduct. Among the principal subjects 
in which the trainee is given a thorough grounding are 
Indian history and Constitution, elements of criminal and 
civil law, theory and practice of public administration and 
the language of the Stare to which he is allotted. 

Other Strvias. Besides the two all-India services, there 
are other Central Services for manning the various depart- 
ments under the control of the Union_ Government, e. g.. 
Information, Broadcasting, Communications, Railways, Cus- 
toms, Income-Tax, Foreign Department. Secretariat Odlces, 
etc. ’ The recruitment to such services is also made by the 
Union Public Service Commission. The members of the 
Union and State services arc broadly divided into four cate- 
gories called Class 1 , Class 11 , Class HI and Class IV services. 
Executive posts are usually filled in by the members of the 
Class 1 and C:iass U services, while clerical and subordinate 
posts arc manned by members of the Class III services. To 
the last class belong the peons, the daftris, and \\\e jarashs 
etc. Recruitment to all superior services in made by the 
Public Service Commission. For subordinate services, there 
are in some Slates Subordinate Services Selection Boards, 
and in others, recruitment is made by departmental heads. 
For railways, separate Railway Service Commissions have 

been constituted. 

Kights of Services. The Constitution provides for rea- 
sonable security of service and tenure to the members of 
the services. Article 311 of the Constitution provides that 
(1) no member of the public services can be dismissed or 
removed from service by any authority subordinate to that 
by which he was appointed : (2) no member of the public 


420 development & WORKING OF INDIAN CONSTHUTrON 


services can be dismissed or removed or reduced in rank 
until he has been given a reasonable opportunity of show- 
ing cause against the action proposed to be taken in regard 
to him. Exception is made only in certain cases, e. g.y the 
civil servant is not given the right to defend himself in 
cases where, (i) he is dismissed or reduced in rank on the 
ground of conduct which has led to his conviction on a cri- 
minal charge, (2) or where it is considered impracticable to 
do so or where in the interest of the security of the State it 
is not considered expedient to give him such an opportu- 
nity. (Articles 511, 515, 516 and 328). 

Public Service Commissions 

For the recruitment of public services the Constitution 
pro\ides for the creation of Public Service Commissions in- 
dependent of Executive, at the centre and in all the States. 
Two or more States may, however, agree to have a joint 
Public Service Commission. The Parliament can also by 
law establish a joint commission for two or more States if the 
Legislatures of such States pass a resolution to that effect. 
Further, the Union Public Service Commission can, with the 
approval of the President, serve all or any of the ne^ds of a 
State if the Governor of that State so requests. J 

Cofffposition and Nature. The Constitution does not 
fix the strength of the Commissions. Their exact strength 
is to be determined by the President or the Governor, as 
the case may be. It has been decided that there should be 
six to eight members in the Union Public Service Commis- 
sion and three members in the State Public Service Commis- 
sions. The President or the Governor, as the case may be, 
appoints one of the members of the Commission as the. 
Chairman. One-half of the members of the Commission 
must be persons who have held office for at least ten years 
cither in the Government of India or under the Government 
of a State. Members hold office for 6 years or until they at- 
tain the age of 65 in the case of Union Commission and of 
60 in the case of a State Commission, whichever is earlier. 
The Chairman of the Union Public Service Commission is 
debarred from further employment either under the Govern- 
ment of India or the Government of a State. A member 
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Other than the Chairman of the Commission is, however, 
eligible for appointment as Chairman of that Commission or 
that of a State Public Service Commission, but for no other 
Government employment. The Chairman or any member 
of the Commission cannot be removed from othce eswpt 
bv an order of the President on the ground of misbehaviour 
after a reference to that effect has been made to the Supreme 
Court and its advice obtained for his removal Such removal 
may also be eflected if he has become insolvent or has be- 
come unfit by reason of infirmity of body or mind or become 
interested in any paid employment outside the duties of h s 
office or in any contract or agreement with the Government. 
The salaries and allowances of the members o( the E^bhc 
Service Commissions shall be charged on the Consolidated 
bund of India or the State and shall not be subject to the 

vote of the Legislatures. 

All these provisions^red«^ed ^cured^^^^ 

^J^ei: tTntS olh^t1otffit?onrof"ervice also give them 
complete immunity from the control of the Government 

and the Legislature. 

Functions of the Public Service Commission 

The main functions of the Union and State Pubhc 

srr < 0 - is 

written n Government on all matters relating to me 

of recruitment and principles tobcfollowedm makmg 

appointment- ^ d p^^ disciplinary matters affecting public 
public Ljn bv or in respect of persons who are 

servants ,(v)‘ served the Government, and any claim for 

of compensation in respect of injuries sustained 

the while on duty, or in respect of 

by a gov , proceedings arising out of his 

"rn^Ardu ties The Commfssions must advise their Govern- 
' c ft fse or anv t>ther matters referred to them for 
;brf.rf b“ch opinions offered hy the Commtss.on 
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are treated as advisory, though it is expected that these 
rcconunendations will generally be accepted. 

Power of the Government to exclude Certain Matters from 
the Purview of the Commissions. The Constitution empowers 
the President and the Governors to make regulations specify- 
ing the matters in which the Commissions need not be 
consulted. The Government need not consult the Public 
Service Commissions on matters relating to the reservation 
of appointments or posts in favour of the Backward Classes, 
Scheduled Castes and Scheduled Tribes. All regulations 
made by the President or the Governor relating to matters 
in which it would not be necessary to consult the Commis- 
sions are to be laid before each House of the appropriate 
Legislature for nor less than 14 days. 

Annual {\cports of Public Service Commissions. The Com- 
missions arc required to submit an annual report of the 
work done by them to the President or the Governor, as 
the case may be. Such reports are placed before the Legis- 
latures. The heads of the State explain to the Legislature 
why some recommendations of the Commission are not 
acceptable to the Government. This provision ensures 
that the Government does not ordinarily ignore the advice 
of the Commission, and when it does so, it explains to the 
l.cgislaturc all deviations from the recommendations of the 
Commission. 

Organisation and Work 

The Commission is independent of the Government in 
the discharge of its statutory functions. The secretarial 
staff of the Commission forms part of the reorganised Cen- 
tral Secretariat Service. 

The standards and syllabi of competitive examinations 
for recruitment to the All-India and Central Services arc laid 
down by the Commission with great care in consultation 
with the Ministries of the Government of India and educa- 
tionists ot standing. Besides a prescribed minimum standard 
in the written test, the candidates competing for these ser- 
vices arc required to pass 2 viva voce test which enables the 
Commission to assess their pcrsonalirv. Latelv. the Com- 

• I y 
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mission has also started supplementing the interviews with 
a sroup discussion so that the assessment made at the inter- 
view may he verified. The Chairman of the Commission 
presides over the Hoard which consists of one or more 
members of the Commission, an eminent educationist and 
representatives of Ministries concerned, including one or 

more senior officers of the Indian Civil Service. 

With increase in the Government's activities, particu- 
larlv in connection with the implementation of scheme oi 
development under the Five-Year Plans the Commission 
has to make direct recruitment to quite a large number ot^ 
specialised posts, which cannot be filled by promotion or 
rGrs;nns belon-fing to duly constituted services. At the in- 
Terviews for such posts, a representative of the Mmistry 

invariablv joins the selection board and helps thv 
CoSin tratss'the suitability of the candidates. In 
addition it is usual to associate with the board a specialist 
. r. nnf ronnccted with the Ministry concerned. In re- 
7 tn some posts, the Commission holds practical or 
vl * 1 re-ts as well If the Commission is unable to recruit 
> I'lV r mdidates by open advertisement, it explores pos- 

ISni SS *r„. c„„. 

tact with experts in different fields. 
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CHAPTER 26 


PUBLIC FINANCH UNDER THE NEW CONSTITUTION 

The fiuaneial relations between the Union and the States 

under the new Constitution follow mostly the lines of the 

Government ofindia Act. 1955. (see chapter XH). The 

sources of revenue over broadly divided under two heads. 

There are certain heads of income which are solely allotted 

to the Centre. There are some other sources which belong 

to the States. In order, however, to improve the financial 

position of the States, the Constitution provides that certain 

Uses \k ill be levied by the union, but collected by the 

vStaics ; some other taxes will be levied and collected by the 

I nion, but their proceeds will be given over to the States. 

I ome tax proceeds as from income tax will also be divided 
betAveen the Union and States. 

/I be detailed provisions of the Constitution in respect 
o the actual division of the sources of revenue between the 
entral and the State Governments are given below : — 

Union Sources of Revenue 

1 he taxes to be levied and collected bv the Union are 
i(u]ows : — 


1. Taxes on income other than agricultural income. 

2. Duties of customs including export duties. 

■(. Duties of excise on tobacco and other goods or 
produced in India except. 

(A alcholic ]ic|uors for human consumption; 

{h) opium, Indian hemp and other narcotic drugs 
and narcotics, but including medicinal and 
toilet preparations containing alcohol, 
a. Corporation tax. 


. r, capital value of the assets, exclusive 

li'.c and companies ; taxes on 

u'c eapitaJ of companies. 

cul.uri) la^ur" property other than agri- 
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7. Duties in respect of succession to property other 
than agricultural land. 

8. Terminal taxes on goods or passengers carried by 
railway, sea, or air, taxes on railway fares and freights. 

9. Taxes other than stamp duties on transactions in 
stock exchanges and future markets. 

10. Stamps duties in respect of bills of exchange, 
cheques, promissory notes, bills of lading, letters of credit, 
policies of insurance, transfer of shares, debentures, proxies 
and receipts. 

11. Taxes on the sale or purchase of newspapers and 
on advertisements published therein. 

State Sources of Revenue 

The main sources of revenue of the State Governments 
are as follows : — 

I. Land revenue. 

2 Taxes on agricultural income. , , , 

1 Duties in respect of succession to agricultural land, 

4. Estate duty in respect of agricultural land. 

5. Taxes on lands and buildings. 

6 Taxes on mineral right subject 10 any liniitations 
imposed by Parliament by law relating to mineral develop- 

7 Duties of excise on the following goods manulactur- 
rd or produced in the State and countervailing duties at the 
sa^me or lower rates on similar goods manufactured or pro- 
duced elsewhere in India ; — 

(a) alcoholic liquors for human consumption ; 

(I;) opium, Indian hemp and other narcotics, thugs 
and narcotics, but not including medicinal and 
toilet preparations containing alcohol. 

8. Taxes on the entry of goods into a local area lor 

consumption, use or sale therein. 

Taxes on the consumption or sale of electricity. 

10 Taxes on the sale or purchase of goods other tliaii 
newspapers. 
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1 1 . Taxes on advertisements other than advertisements 
published in the newspapers. 

12. Taxes on goods and passengers carried by road or 
on inland watcrw’ays. 

13. Taxes on vehicles, whether mechanically propelled 
ar not suitable for use on roads, including tramcars. 

14. Taxes on animals and boats. 

15. Tools. 

16. Taxes on professions, trades, callings and employ- 
ment. 

17. Opitation taxes. 

18. Taxes on luxuries, including taxes on enterruin- 

nicnis, amusements, betting and gambling. 

19. Rates of stamp duty in respect of documents other 
rhan those spcciHed in the provisions of List I with regard 
to rates of stamp duty. 

As the above sources of revenue were not considered 
.idcc^uatc for meeting the financial needs of tlie States, addt- 
fional sources of income have been provided to them, which 
fall under the following categories : 

D/i/ies levied by the Uuion but collected and appro- 
priated by the States. Firstly, there are some taxes which 
arc levied by the Union, but arc collected and wholly retain- 
ed by the States. In this category fall all those stamp duties 
and excise duties on medicinal and toilet preparations which 
are mcnrioncil in the Union List. Such duties shall be levied 
bv fhe T'A-. rnment of India but their proceeds given over 
trj tlic St-fes, except in relation to Union territories. 

r axes levied and collected by the Union hut assigned to 
(hi States. Secondly, there arc some taxes, which are levied 
.as well as collected by the Union, but arc wholly assign- 
ed to ihc States. To this class belong : duties in respect of 
^^uccession to property other agricultural land ; terminal taxes 
on r.iitway fares and freights ; taxes other than stamp duties 
on transactions in stock exchanges and future markets ; and 
taxes on the s.ilc and purchase of newspapers and on adver- 
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tisements published therein. It may, however, be noted that 
only the net proceeds of these taxes after deducting expenses 
from the gross income are to be distributed to the States. 
The principle of such distribution is to be regulated by a law 
of the Parliament. Proceeds of such taxes as are attributable 
to Union territories, will be retained by the Government of 
India because those territories are administered by the Union. 

Taxer levied and collected by the Union and distributed 
between the Union and States. Thirdly, there are some taxes 
which are levied as well as collected by the Union ; but net 
proceeds thereof are distributed between the Union and the 
States. The share of the States is to be prescribed by an 

order of the President, and when a Finance Commission has 

been constituted, by it only after taking into consideration 
the recommendations of the Commission. To this category 
belong taxes on income, other than agricultural income. 
The Parliament by law may include, m this dass, excise duties 
other than those on medicinal and toilet pftparations 1 he 
amount of net proceeds in all such cases is to be detetm neJ 
by the Auditor-General of India, whose decision shall be 

final. 

Crams in lieu of export duty on Jute and Jute products 

Fourthly, the States of Assam, Bihar Orissa, and West 
Beneal will get a share of the net proceeds of export duty 
on lute and j^e products, so long as such duty is levied by 

the Government of India or until the expiry of ten yea s 

after the commencement the Constitution, whichever ,s 
earlier. 

The Parliament may levy a surcharge on taxes mention- 
ed under the second and the third categories of taxes which 

will wholly belong to the Union. 

Grants-in-aW 

The Parliament may by law provide grants-in-aid to he 
oaid bv the Union to such States, as ate in special need of 
LsistaLe. The amount of grant may he different for diffc- 

These grants may be for various purposes. 
S'Glverlentwill. hLever, be required to pay 
grant for the purpose of promoting the welfare of Scheduled 
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1 ribcs or Scheduled Areas in a State where the latter under- 
tai;es any scheme for the purpose vdfh the approval of the 
lormer. It is obligatory that grant-in-ald must be paid to 
Assam to compensate for the administration of Tribal 
Areas especially entrusted to that State. Furthermore, Assam 
must be compensated for such schemes of development as 
may be undertaken by that State with the approval of 
Cjoyernment of India for the purposes of raising the level of 
administration of these Areas. And lastly, the Parliament 
possesses the general power of giving grants-in-aid to any 
State or States, which the Parliament thinks to be in need 

fif special hnancial assistance. Such grants are entirely 
optional in character. 

It may be noted that the grants mentioned in the first 
three categories are obligatory, whereas the fourth one is 
entirely optional. The amount of such grants is to be fixed 
iv the Parliament. Till a law on the subject is made by 

t K aiJiament, the President is authorised to fix the grants 
In' an executive order. 


FiNANci'. Commission 

Ihe ('.onstitution of India provides that, within two 
>xars of the commencement of the Constitution, and there- 
‘‘ •f,*'’ t^ipitation of every five years, the President 

\\ 1 appoint a Finance Commission to make recommenda- 
iions 011 the following matters 

(/) the distribution of the net proceeds of income- 
tax between the Union and the States and the 
a location of the States* share among the 

wirttCS y 

(v/) the distribution of other divisible Central taxes 
like Union excise duties ; 

P^id to the States of Assam, 

I ur, Orissa and West Bengal in lieu of the 
assignment ot any share of the export duty on 

lUte and )ute products; 

" should govern the grants- 

1 und of India 



PUBLIC FINANCE UNDER THE NEW CONSTITUTION 4^9 

(v\ the principles which should govern the distribu- 
tion of the net proceeds of the estate duty in 
respect of property other than agricultural land. 

In accordance with this constitutional directive, the 
President appointed the first Finance Com^ss.on ‘" Novem- 
ber iqsi. with Shri K. C. Niyogi as Chairman. The Com- 
nission submitted its report on December 31, 195Z. 

The second Finance Commission was appointed by the 
President on June i, 1956 with Shri Santhanam as Chairman 
aS Shri Ujjal Singh, L. S. Misra, M. V. Rangachwi and 
B N Ganguli, as members. The Commission submitted 
us %'tmm recommendations to the Government in Decem- 
uU same year. The following are in brief the recom- 
mendations of the two Commissions. 

iMov/e Tax. Both the Niyogi and the Santhanam Com- 
vniss ons have fixed the divisible pool of income tax at 5 1 
cent The Santhanam Commission has slightly modified 

”he previous share of the States fixed by the Niyogi Com- 
• Kpcaa^e of the Reorganisation of States and the 

of the State of Jammu and Kashmir in the Scheme. 

States in the divisible pool of in- 
come-tax have been fixed as follows 

Percentage Share 
fixed by Niyogi 

Commission 


Name of State 


Andhra Pradesh 

Assam 

Bihar 

Bombay 

Kerala 

Madhya Pradesh 

Madras 

Mysore 

Orifrsa 

Punjab 

Rajasthan 

Uttar Pradesh 

West Bengal . 

Jammu and Kashmir 


2-25 

9‘75 

17-50 

5*25 

15-25 

2-25 

3-50 

3-25 

3-50 

15*75 

11-25 


Percentage Share 
fixed by Santha- 
nam Commission 

8-01 

2- 23 
9-31 

18-91 

3- 60 
5-09 

7*95 

5 * 9 .^ 

3*46 

3-96 

5*47 

15*59 

11-48 

i-oi 
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Vnioti Excises. 40 per cent of the net proceeds of 
Union duties of excise on matches, tobacco and vegetable 

products were recommended to be distributed among the 
States as follows 


N ame of State 

Andhra 
Assam 
Bihar 
Bombay 
Kerala 

Madliya Pradesh 
Madras 
Mysore 
Orissa 
Punjab 
Rajasthan 
Uttar Pradesh 
West Bengal 
Jammu and Kashmir 


Percentage Share 
hxed by Nijrogi 
Commission 

2*6i 

ii‘ 6 o 

10*57 

6*j3 

i6*44 

262 

4*22 

V66 

4-41 

78 - 2 ^ 

7* 1 6 


Percentage Share 
fixed by Santha- 
nam Commission 

8*92 

2*58 

11*04 

i3‘59 
3*86 
6*17 
«‘54 
5*45 
4' X7 
4* 60 

4*34 

i8*oo 

7*49 

1*25 


Export Duty on Jute. The principal jute-producing 
States are Assam, Bihar, Orissa and West Bengal. These 
States were recommended for being given the following 
amounts for the loss of their share on jute duty : 


State 


Assam 

Bihar 

Orissa 

West Bengal 


Amount fixed bv 
Niyogi 
Commission 

Rs. 40 lakhs 
Rs. ?5 

Rs. 5 

Rs. 105 


Amount fixed by 
Santhanam 
Commission 

Rs. 75 Lakhs 
Rs. 72-}i „ 

Rs. 15*00 ,, 

Rs. 15260 
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Grmits-iu-aid. The following grants-in-aid, under clause 
J of Article ay, of the Constitution, were recon^endedto 


distribution among States : 

Grant-in-aid as 


Name of State 


recommended 

bv Niyogi 

Commission 


Andhra Pradesli 

Assam 

Bihar 

Bombay 

Madh% Pradesh 

Madras 

Mysore 

Grissa 

Punjab 

Rajasthan 

West Bengal 
lammu and Kashmir 


TOO 


40 

7^ 

I,2S 

«o 


(Rs. Lakhs) 

Grant-in-aid as 
recommended 
by Sanchanain 
Commission 

24 

100 

80 

130 

41 

2^ 1 

✓ 

s 

46 

107 

175 


The detailed recommendations of the Santhanam (,nm- 
, mission have not yet been announced. 

A critical Estimate th, U„ion and the 

StatcI'anSe new Constitution, has been criticised on the 
following grounds : 

(,) Ue/asM assigned elastic and increasing 

states bavc no 'I'hcv have to deal with nation- 

sources of education, health, social welfare, 

building setf-government, etc. As such they 

Public ^vorks loca sc 

require ever-incrcasing^^^^^ revenues irn- 

porrant heads ^ excises and stamp and duties. There 

nation rates, . ncasants for the exemption of un- 
load amour payment of land revenue. If 

economic reded the income under this head will 

this demand is de . rates arc also described 

come down "^J^ernment depending upon the votes 

as excessive. Any g 
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of the rural masses can ignore these demands only at the 
peril of its existence. The policy of prohibition is further 
imposing a heavy strain on the revenues of the States by 
reducing income and by the required greater expenditure on 
the enforcement staff. It is thus clear that the States need 
more sources of income. 

(i) No RigiJ Allocation of Sources of Revenue. A federal 
polity needs to have separate sources of revenue between 
the Union and the States. The dependence of one part 
on the other detracts from the element of autonomy and 
makes interference inevitable. In India, there are several 
divided heads of revenue, and the States depend, in a large 
measure, on the subsidies and grant in-aid from the Centre. 
This reduces them to the position of colonies, instead of 
to the status of equal partners in a political alliance. 

0) Power to raise Roans. The States do not enjoy 
the unfettered power of raising loans. They have to .depend 

in tms matter on the tender mercies of the the Union 
Government. 

In reply to the above criticism it may be said that the 
intention of the fmmers of our Constitution was to make 
the financial position of the Union sound and unassail- 
able. This policy was in line with the generel object of 
rnaking India a strong federal polity. It was considered 
that t le financial stability of the Union ■would indirectly 
benefit the States, and, given a sympathetic Government 
at the Centre, the States would be able to secure the need- 
ed help from th.c Union, The actual working of the Cons- 
ntution and the vay in ■^■hich our Five Year Plans arebein^^^ 
implemented l-.as amply justified this hope. 



CHAPTER 27 

miscellaneous subjects 

NATIONAL EMBLEM 

The National Emblem of India, which is a replica of 
the capital of the Ashoka pillar at Sarnath is formed of 
three Hons mounted on an abacus with the Chakra 

^.^fed in relief in the centre, a bull on the right and a horse 
on the left and outlines of the Dharaia Chakra on the extreme 
nnd left The words, Satyameva Jayafe from the 
SX “Tru 4 Alone Triumphs” are 

inscribed in the Dcvanagari script below the Emblem. 

The lion capital was adopted as the National Emblem by 
.h^ rovernment of India on January z 6 , 1950. The fact 

u,.r.ri(Tinal lion capital, designed between 242-a52 b. c., 

that the o g al P ^ Ashoka to hallow the spot where 

firs^t initiated his disciples in the eight-fold path of 

,hc Buddha first mmate^cl^^^^^ ^P,^^ 

’ e Carved out of a single block of sandstone, the 

cXi^l capital' was surmounted by a wheel (Mra). 

^ b National Flag 

T-u,. National Flag of India is a horizontal tri- colour of 

and dark green in equal proportions, 
deep ^hite in the middle and deep green at 

Saffron is at Emblem of the flag is an exact rcproduc- 

the ^^“^ 7 ‘^^'vheel on the capital of the Ashoka pillar at Sar- 

fis uptrmposed '^on both sides of the flag, and 

^ ^ J the white strip. The wheel has twenty-four 
i, as broad as the wl 

tX orittin of the tri-colour dates back to 1921, when 
■ ^ ft rXsion of the All-India Committee meeting at 
during the , y- an Andhra youth presented 

Bezwada (now J of red and green, the colours 

Gandhip w . ^ major communities of India. Gandhiji 

representing of a white strip to represent the rest 

suggested the and the Charkha to symbolize pro- 
of Indias comm AU-India Congress Committee 

press. Iri 195 * 

28 
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Officially adopted the tri-colour flag as India’s national emb- 
lem, it was emphasized that it bote no communal signifi- 
cance and was to be interpreted thus : “Saffron for courage 
white for truth and peace and green for faith and chivalry.” 

On July 22, 1947, the Constituent Assembly adopted 
.this tri-colour as India’s National flag. The Dharma Chakra 
.of Emperor Ashoka was adopted instead of the charkha. 
“^Jhe wheel,” said the Prime Minister, “is a symbol of India’s 
.aficient culture; it is a symbol of many things that India has 
.stood for through the ages.” The charkha had to be replac- 
ed because its inclusion entitled the violation of certain 
.lieraldic rules. 

The colours and their significance remained the same 
.as ^ before. Dr. Radhakrislinan interpreted the colours in 
.philosophical terins. The orange colour, according to him, 
denoted renunciation. White in the centre was light, the 
'.path, of truth to guide our conduct. The green signified ouf 
relation -to the soil, “our relation to the plant life here on 
y^h'ich all other life depends.” “The Ashoka wheel in the 
..centre is the wheel of the Law of Dharma or virtue,” he 
said, and “ought to be the controlling principles of all those 
who work under this flag. y\gain the wheel denotes motion 
......the wheel represents dynamism and peaceful) change.” 

N.attonal .Anthem 

On January 24, 1950, the Constituent Assembly of 
India adopted Jana Gana .Mana as the National Anthem. 
It was compose ! bv the late Rabindranath Tagore in 1912. 
It was also decided that Bankini Chandra Chatterjee’s famous 
invocation, Vundc Mataram, would enjoy an equal status. 

These t\\ o songs vied with each other for the status of 
the National Anthem. Each had a hallowed history. And 
each was the work of one of India’s greatest writers. 

; . Of the two songs, Vandc Matram is the older. It occurs 
in Bankim Chandra’s novel AnandaMath published in 1882. 
The first political occasion on which it was sung was the 
,1896 session of the Indian National Congress. It was set 
tO: music by Rabindranath Tagore. Gradually, the first two 
-words of the song became the slogan of the nadoral move- 
trient. In fact it has inspired some of the greatest sacrifices 
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in history. The only difficulty in adopting Vande Matram 
as the National Anthem seems to have been that it did not 
lend itself to harmonization. 

Jana Gana Mana was described by Mahatma Gandhi as 
a devotional hymn. It was first published in January 191a 
in Tattvabodhini Patrika of which Dr. Tagore himself was 
the editor. The poet rendered it into English in 1919 under 
the title. ‘The Morning Song of India.* The song was first 
sung at a political meeting on December 27, 1911, the second 
day of the Congrecs session, and struck the audience as dis- 
tinctive and dignified. The complete song cansists of five 
stanzas. The first stanza, which has been adopted by the 
Defence Forces and is usually sung on ceremonial occasions, 

reads as follows: 

Jana-Gana-Mana-dhinayaka Jaya he 
Bharata-bhagya-vidhata. 
Panjah-Sindhu-Gujarata-Maratha 
Darvida-Utkala-Banga 
Vindhya Himachal-Yamuna-Ganga- 
Uchchala-jaladhi-taranga 
Tava subha name jage, 

Tava subha asisa mage 
Gave tava jaya-gatha. 

Jana-gana-mangal-dayaka, Jaya he 
Bharata-bhagya-vidhata. 

Jaya he, Jaya he, Jaya he, 

Jaya Java Jaya Jaya he. 

The following is an English rendering of the stanza 

quoted a^ 50 \^c^^ minds of all people. Dispen- 

ser of India’s destiny. Thy name rouses the hearts 
of the Punjab, Sind Gujarat and Maratha, of the 
Dravid and Orissa and Bengal; it echoes in the hills, 
of the Vindhyas and the Himalayas, mingles in the 
music of the Ganga and the Yamuna and is chanted 
by the waves of the Indian Sea. They pray for Thy 
blessings and sing Thy praise. Thou Dispenser of 
India’s destiny. Victory, Victory, Victory, to Thee. 

The following is the text of the first stanza of Vande 

MatatamSong: - a:.! 


43 6 DEVELOPMENT & WORKING OF INDIAN CONSTITUTION 

VANDE MATARAM I 
Sujalam, suphalam, malayaja shitalam, 
Shasyashyamalam, Mattam ! 

Shubhrajyotsna pulakitayaminim, 
Phullakusumita drumadal shobhinim, 

Suhasinim, Sumadhura bhashinitn, 

Sukhadam, vaiadom, Mataram. 

The following English translation of the stanza is by 
Shri Aurobindo : 

I bow to thee. Mother, 

Richly watered, richly fruited, 

Cool with the winds of the south. 

Dark with the crops of the harvests, 
the Mother ! 

Her nights rejoicing in the glory of the moonlight, 

Her lands clothed beautifully with her trees in 

Flowering bloom, sweet of laughter, sweet of speech. 
The Mother, giver of boons, giver of bliss ! 

National (State) Language 

Article 543 of the Constitution provides that the official 
language of the Union shall be Hindi in the Devanagari 
script and the form of numerals for official purposes shall be 
the international form of the Indian numerals. English will, 
however, continue to be the official language for a period 
of not more than 15 years from the commencement of the 
Constitution. The President is authorized under Article 
344 to constitute, after the expiration of five years from the 
commencement of the Constitution and thereafter at the ex- 
piration of ten years from such commencement, a special 
Commission to examine the growth and development of 
Hindi and make recommendations as to its progressive use 
for all or any of the official purposes of the tlnion with a 
view to replacing English completely at the end of the sti- 
pulated period. 

The Constitution also provides that the recommenda- 
tions of this Commission will be examined by a Parliamen- 
tary Committee of 30 members (20 members from the House 
of the People and 10 from the Council of States) elected bv 
the respective Houses in accordance with the system of pro- 
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portional representation. In pursuance of this provision the 
President appointed a 21-member Commission called the 
“Official Language Commission/' with Shri B. G. Kher as 
Chairman, in July 1955- The Commission submitted us 
report on August, i, 1956 which is still under the considera- 
tion of the Government. 


The Constitution further lays down that the legislature 
of a State may by law, adopt any one of the regional langu- 
ages in use in that State or Hindi as the language to be used 
for all or any of the official purposes. The following four- 
teen languages are recognised by the Constitution as reg-onal 

languages. 

Assamese, Bengali, Gujarati Hindi. Kannada. 
Kashmiri. Malayalam, Marathi. Onya, Pun)abi. 

Sanskrit, Tamil Telugu and Urdu. 

For communication between one State and another and 
between a State and Union the language for the time being 
authorised for use in the Union shall be used. The need 
for the use of the English language in the proceedings of 

the Srcme Court and the High Court and in bills, enact- 
^ ts and other laws has been recognised and Article 548 
makes special provisions on the subject. 

The proviso to Article 343 ^Iso empowers the President 
authorise the use of Hindi in addition to English for any 
thr o^ficial purposes of the Union even during the stipu- 
npriod of 15 years. Accordingly, in December, 1955, 
he President authorised the used of Hindi for the following 
cs • (1) Correspondence with members of the public, 

^-(^Administrative reports, official journals and reports to 
V/'^iior.Tpnt (iii) Government resolutions and legislative 
^*^1^ ^oteV/V'i Correspondence with the State Governments 
^'w^haveWopted Hindi as their official language, ^Trea- 
wC. and Agreements, (t^i) Correspondence with foreign coun- 
and international organisations and (r//> Formal docu- 
nents issued to Indian diplomatic and consular officers. 

Article 551 enjoins on the Union Government to pro- 
spread of the Hindi language and to develop it 
more I ^ serve as a medium of expression for 

Tl (he elements of the composite culture of India. In im- 
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plcmenting. this directive the Central Goverrtnct has 'taken 
a number of steps including arrangements for teaching Hindi 
to non-Hindi speaking employees of the Central Govern- 
ment during office hours, grants to State Govenments and 
voluntary organisations for the propagation of .Hindi and 
for specific schemes like preparation of dictionaries, gram- 
mars and a Hindi encyclopaedia, setting up a Board of Scien- 
tific Tcrn.inology for evolving Hindi words for use in the 
scientific, technological and administrative fields, translation 
ofC-entral Acts into Hindi, and the evolution and use- of 
Hindi words of command in the Armen Forces. 

Special Provisions Of Ginstitltiok For Anglo-Indians, 
Scheduled Castes And Scheduled Tribes 


Besides the gerieral provision of the Constitution .w hich 
guarantee ccual civil and political rights to all citizens, the 
Constitution contains special previsions for safeguarding the 
interests of, and assisting the minorities like the AngloT-Indian 
community and certain weaker and backward sections of the 
community like the Scheduled Castes and the Scheduled Tribes, 
I liesc prcA'isions include reservation of scats in Parliament 
and the State legislatures, preferential treatment in themaLtcr 
of public employment and extended educational facilities. . 


i or Auglo-liidians. The Constitution, for 
example, provides that the President can nominate not more 
than 2 memhers of Anglo-Indian community to the House of 
(he people, if he considers that they arc not sufficiently re- 
presented therein. ']'hc Governor of a State can similarly 
nominate Anglo-Indians to the Legislative Assembly if he 
is i)f opinion that they should lie represented therein. Pro- 
\ision has also heen made for assuring them special safe- 
ynatters of public services and educational facilities, 
rhest' satcguards will, however, last only for lo years from 
the eommencement of the Constitution. 


Schednfal C astes. Similar reservations in services, Icgis: 
laturcs and educational institutions have also been provided 
for .-chcduled Castes and Scheduled Tribes, for ib years 
bn the basis of their population strength. 

^fieduled Areas 

'■■ In our country there arc several tracts of territory 
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■J where modern civilisation has not yet made 

or Pastoraf stages of civilization. Under the ,935 Acta 

9 5 r “; 'r‘sir 

Sdu. Du„ d,.,» ^ 

been (Naga Hills, Lushai Hill, North 

^eas ^ fl . iti Madras, Bengal and N. W. F.,P, 

Kachar Hil ) * 1 > considered necessary as'mo^t 

The creation 1., ,o„c cases, they were .. z,, to 

of them ai and they were inhabited by tribes 

Z50 m.les ‘ ,,o„uages and observed customs to 

which spoke t’ttti - court rebellion, These, a;eas 

'"! 5 ‘^'"/<"Hf'‘anunismre.lby the Governors in their so|c;diS- 
used to joiners had no control over them, 

cretion ■ however, alwaVs agaih^ 

■I he puhl c I ,|,c copie into different groups, 

ihisuniustifiah c This policy and describediU 

The Congress a. disposition .and 

e:;ioh"f<hc-i-"'?;"' forest wealth of these ^ 
in the hands iej under the ne-w Constitut 

tion Uttar Pradesh. There are, however, smne 

scheduled (Dungarpur, Banswara and C.hittor- 

"'rsome are",'!^ Ranchi, Singhbhum and Palamau 

garh), Etl’^t ( P ^nd Madhya Pradesh. The crcatioii ^f 
districts), in Pn f [niitted since most of the people mhahyt- 
thesc areas w P arrangement to secure certain. s,afe- 

ing them action of their indigenous customs a^ 

guards f^^fditions and ways of living. Provision .Jtas 

been made foitl .^^^ scbtjduie 

Schedule of the c ^ scheduled areas shall be cavritd 

that *e ad^nisK ^ Governors, In .flf^e 

on by nassed by the State or the Union 

b° enforced unless it is specially promulgated. 
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Governor with the sanction of the President. Further to 
associate popular opinion with the administration of these 
territories it has been provided in the Constitution that there 
shall be established in each state having scheduled areas and 
if the President so directs also in any State having scheduled 
tribes, a Tribes Advisory Council consisting of not more 
than 20 members of whom as nearly as may be 3/4ths shall 
be tlic representatives of the scheduled Tribes in the Legis- 
lative Assembly of the state. It shall be the duty of the Tri- 
bes Advisory Council to advise the Governor on such mat- 
ters pertaining to the welfare and advancement of the Sche- 
duled Tribes as may be referred to it. In framing regula- 
tions for the administration of these areas also the opinion 
of these advisory councils shall be sought. 

The President is authorised to declare any area as sche- 
duled or alter its boundary or exclude it completely from 
such list. 

Tribal Areas in Assam 

Article 244 (2) read along with the Sixth Schedule to 
the Constitution provides for the administration of the tribal 
areas of Assam. These areas have been divided into two 
parts A & B. In Part A are included the United Khasi- 
Jaintia Hnls District, Garo Hills District, Lushai Hills Dis- 
uict, Naga Hills District, North Kachar Hills and Mikir 
Hills. In Part B are included NEFA and Naga Tribal Areas. 

f Assam is specially entrusted with the task 

of administering both such areas on behalf of the President. 

Tribal Areas m Part A. Tribal Areas in Part A above 
are administered with the help of autonomous District Coun- 
cils constituted by the Governor. Each District Council 
consists of not more than 24 members, of whom not less 
than 3/4th arc elected by adult franchise. These Councils 
rnake their own rules for the administration of their respec- 
tive areas. ^ They have powers of legislation with respect 
to disposition of land, administration of villages, inheri- 
tance of property, marriage and social customs, etc! They 
can constitute village councils or courts for the trial of suits 

d sputes, administer district and regional funds and estab- 
h and manage schools, dispensaries, markets and fisheries. 
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Certain powers of assessement and collection of taxes on 

land professions, trades and employments, vehicles and 
boats are also vested m the Councils. The Governor of 
Assam is empowered to appoint a Commission to enquire 
^to and report on the administration of the autonomous 
dbtricts ancf regions. If necessary, the Governor may also 
place one of his Ministers in special charge of their welfare. 

N FFA Ml! Area. The areas specified m Part B 

of the Sixth Schedulf (the North East Fronter Area and the 
ot , I aaministered by the President actmg 

ih the Go 4 rnor of Assam as his agent. The Presi- 
through the O powers in relation to the administra- 

n oT’tSse“are^l In ihT saVe way as he enjoys the power 
tion of the , and Nicobar Islands or the Lacca- 

to " jance with provisions of Article 240 of the 

dives m accod governor of Assam in administering 

Constitution^ behalf of the President, acts in his sole dis- 
^‘^li he is not bound by the advice of his Ministers. 

H^ has however, his expert official advisers. 

5 8 provides for the appointment of a Special 
Article 55 Scheduled Castes and Sche- 

Officer b} th officer to investigate 

duled Tribe . safeguards provided for these sec- 

Consbtntion tnd to Report to the President 
tions u nder t President is further requited to place 

Administration Of Union Territories 

tSoIo f Uni Tcnllo™- ™l> ■!» MP <>f N»n.- 

mittccs. nmvision, the President has already cons- 

advisory committees for Delhi, Himachal Pta- 
de^ Mantpur and Tripura, These will be associated with 

1 Ayf-nktcr of Homc Affairs. 

Advisory Committees for Himachal Pradesh con- 
11 .^pmbers of Parliament representing Himachal 
gist of all m . Governor of Himachal Pradesh and 

Pradesh, the Lieutena 


I«»VI 
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a representative of the Bhakra Control Board. The Advi- 
sory Committees for Manipur and Tripura comprise mem- 
bers of Parliament representing these territories, the Chief 
Commissioners 'and members of the council of advisers asso- 
ciated with him. 

The Advisory Committee for Delhi consists of the ChieF 
Commissioner^ the members of Parliament elected from 
Delhi, the President of Municipal Committee, Delhi, the 
Vice-President of Municipal Committee, New Delhi and the 
Vice-Chancellor of Delhi University. 

The Advisory Committees, which will meet at intervals 
of not more than three months, will be consulted in .regard 
to general matters of policy relating to the adnainistration of 
the territory in the State field, that is, all legislative prop^ 
sals concerning the territory in regard to matters in the.Stat^ 
List including proposals to extend any State acts to the .ter; 
ritory, such matters relating to the annual financial state- 
ment of the Union in so far as it concerns the territory, and 
such other financial question as may be specified through 
rules made by the President and any other matter on which 
it may be considered necessary or desirable by the Minister 
of Home Affairs that the advisory committee should be 
consulted. 

Subject to the discretion of the Minister of Home Affairs 
to refuse in the public interest to give information or to al- 
low discussion, the members of the the advisory committees 
will have rights in regard to interpellations subject to the some 
limitations as exist for the members of a State Legislature. 

'fhe meeting of the advisory committees shall be regu- 
lated by si’.ch rules of procedure as may be framed by the 
Ministry of Home Affairs in consultation with the advisory 
committees. ^ 


Special Provisions Of The Constitution 

Relating To Jammu & Kashmir * - 

It was laid down in the Constitution that the jurisdiction 
of Union Government in relation to the State of Jammu 
-and Kashmir will be limited only to Defence, Communica- 
tions and Foreign Relations. The rest of the subjects woiUd 

fall under the contiol of the State Government. 
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The State of lainniu and Kashmir acceded to India in 

accordance with the Aiaharaja of Kashmir s proclamation 

datS the 5 th March, 1948- By the terms of this accession 

it was provided that the Union Government will have con- 

troT in relation to that State only over three sub|ects men- 

• A Ikove The accession was also made subject to rati- 

f cTt i by the C^nsSuent Assembly of the State. It was 

further pL'idedin the Constitution that if the Constituent 
further pro State passes a resolution for the 

Government of control over a larger 
exercise by th U President would be authorised to 

vocal accession t Y p jj i, , rnurual agreement 

force on November 1 ., t 95 6^ ^ Kashmir and theGovern- 

bc tween the Staeo j XI 

ment of India* i ,vf India will apply to Kashmir, 

to XVII. of the Consnru K n president 

with suitable - ' giving effect to this agree- 

Sd kSCi™ fi o' ■>" 

effected with the rest of 

Constitution Of Kashmir 
, fUf Kashmir Constituent Assembly 

Con^dtutiorand it came into forcc.on Janu- 
also -pi,c following arc in brief the mam provi- 
sions of this of the State shall be the 

shall be a permanent resident of the 
Sadar-i-Riyp^*^- . . years of age and shall be 

State and shall . y\ssembly by a majority of the total 

elected by the Iff ‘f L shall hold Uce during 
membership of ' -i-he term of the office shall 

the pleasure ol me 
be five years, rre ^ 

_ - . of the Supreme Court oflodia will not apply 

* The jurisdiction m order to safe- 

to the enforcement oi c legislation. 

euard the security of the 
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and may be removed from his office by the President if an 
address by the Legislative Assembly supported by a majo- 
rity of not less than two-third of its total membership is pre- 
sented to the President praying for such removal on the 
ground of violation of the Constitution. The Sadar-i-Riya- 
sat shall have the power to grant pardons, reprieves, etc. 
There shall be an Advocate- General appointed by the Sadar- 
i-Riyasat to give advice to the Government upon legal mat- 
ters. He shall hold office during the pleasure of the Sadar- 
i-Riyasat. 

The Council of Ministers. There shall be a Council of 
Ministers to aid and advise the Sadar-i-Riyasat in the dis- 
charge of his duties. The council of Ministers will be head- 
ed by the Prime Minister and will be jointly responsible to 
the Legislature. 

The^ 'Legislature. There shall be two Houses known as 
the Legislative Assembly and the Legislative Council. The 
Legislative Assembly shall consist of one hundred members 
chosen by direct election. The Sadar-i-Riyasat may nomi- 
nate not more than two women to be members of the Legis- 
lative Assembly if he is of opinion that women ate not ade- 
quately represented in the Assembly. Twenty-five seats in 
the Legislative Assembly shall remain vacant for the area un- 
der the occupation of Pakistan. For the Scheduled Castes as 
many seats as are proportionate to their population in the 
State shall be reserved for a period of 5 years from the com- 
mencement of the Constitution. Tlie Legislative Council 
shall consist of 56 members. Eleven members shall be from 
the province of Kashmir including one from the Ladakh 
district and eleven from the province of Jammu including 
one from Doda district and one from Poonch district. One 
member shall be elected by the members of the municipal 
committee, town area committees and notified area commit- 
tees in the province of Kashmir and one by similar institu- 
tions in the Jamrnu province. Two members will be elected 
by permanent residents engaged for at least 3 years in teach- 
ing in recognised educational institutions — one each from 
the provinces of Jammu and Kashmir. Two members shall 
be elected by the members of the Panchavats and other local 
bodies specified by the Sadar-i-Riyasat from the province 
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and two from the province of Jammu. Six mem- 

r.“!. .xSi.™ -“p"”’'- 

”'”'J”A““|LTv7'M«mW, .h.ll cominu. tot fivt yat. 

, cgislative Council shall not be sub)ect to dissc> 

while 'he 1 members shall retire on the expi- 

lution, but th' J House of Legislature 

ration of evert s morogued by the Sadar-i-Riyasat. 

;"c- Assen bly'^shal^have a'speaker and Deputy 

Speaker and *e Leg Legis- 

Chairman The introduced in the Legis- 
lature. A . sadar-i-Riyasat shall have the power to 

““"Legate ordirncc. during /ecess of Legislature, 
promu g failure of the constitutional machinery 

SaLr-i-Rivasat shall by proclamation issued 

in the State, the of India, assume to 

himseiranr any of the functions of the Government. 

" , , J- The High Court for the State shall con- 

-rfe lusticc and two or more other judges to be 
sist of a Chic J j piyjsat. The High Court shall be 

appointed hy , j| powers of such a court in- 

/court of ZZsh for contempt of itself. Every 

eluding th^e 1?"'^“; . ^ of India and has for at least lO years 

person who IS a cti for at least ten years an 

held a , qualified for appointment as a judge of 

advocate shal of sitting of the High 

the High Srinagar. Appointment of 

Court shall q,ade by the Sadar-i-Riyasat in con- 

District High Court and subordinate Judges m 

sultation "■“!’ ‘7hc rules made by him in that behalf after 
accordance wi i public Service Commission and the 

consultation with tn*. 

High Court There shall be a Pub- 

^^r\^ice Commission consisting of a Chairman and 
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Other members appointed by Sadar-i-Riyasat. A member 
ot the Commission shall bold office for a term of five years 

0 um e attains the age of 6o years whichever is earlier. 

1 tie Commission shall conduct examinations for appoint- 
ment to the services of the State and shall be consulted on 

11 matters relating to methods of recruitment to Civil Ser- 

vices and Civil posts, on the principles to be followed in 
maxing appointments, promotions and transfers and on all 
disciplinary matters in respect of civil servants. 

of the^ntef^rV The superintendence, direction and control 
of he the electoral rolls for, and the conduct 

sioner to hr"'’ vested in an Election Commis- 

toZ T e I by the Sadar-i-Rivasat. The election 

suffrage and thJ^ Assembly shall be on the basis of adult 
suffrage and the minimum age of a voter shall be 21 years. 

Urd^hf^TfL language of the State shall be 

bv W r 'he English language shall, unless the Legislature 
t^y law otherwise provides, continue to be used for all offi- 
cial purposes of ihc State. 

-\cadlmv P"'- 'he establishment of an 

tieswiiri-tp ff ^ j' 5 r Language where opportuni- 

and for t^ development of Art and Culture 

lanuuaL nf °'ber regioaial 

Bahi r Kashmiri, Ladakhi, 

oain, Uardi, Punjabi and Pahari. 

a.r.ZTf"Z ConstitHtio,,. The Constitution can be 
Asirhl r '""pduction of a Bill in the Legislative 
t ""^1 Pj'^r V" hy a majority of not 

But no R 'b*" '“'"I, membership of that' House. 

-Up ■ • ' Amendment seeking to make any change in 

h '^mAnofVr""‘'i -'"'ionship of tlJ State *witb 

X-e^s of the «'ent of executive and legislative 

mdh as anoLn ■ of the Constimtion of 

mma as appl cable m relation to the State shall be introduc- 

^orjnewed m either House of the Legislature. 
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elect ions and election procedure 

We have seen in .he previous chapters that the nerv 

ronshtution has establishca a fully sovereign and demo- 
Constitu people are the ultimate repo- 

cratic inSh^ State. They elect the 

efs o rte Parliament and the State Legislatures. Every 

members irrespective of consideration, religion, colour, 

"i ereed accorded an equal right of vote. Every 
caste or devised in the Constitution to 

i cond.=,ri in . tan. 1.1, .nd ta- 

partial manner. 

Election Commission ■ 

Tine ronstitution provides that for the conduct of elec- 
Thc C.on .t established an independent body 

"7;^ ’"h "Elect On Ct.mmission. It will consist of a Chief 
called 7 :„i„ncr and such other Election Commissio- 

ners as the sunerintend, direct and control the pre- 

rbe Rolls, the delimitation of constituen- 

paration ot 1_ elections and the adjudication of elec- 

cies, the conclue that Election Commissioners 

tion disputes. impartiality and fairness, the 

discharge tliei conditions of service and 

Constitution lay s^dmr^n President^ The 

tenure or ' rnmmissioner will not be removed from 

Chief Election Co».o^^ ^ 

office except ^ His conditions of service will 

Judge of the -1 aisadvantage after his appointment. No 
not be ' ai Commissioner will be removed from 

Election or Regi ^ Chief Election 

office except on tiic 

Commissioner. 

The TWO General Elections 

ronstitution has not laid down in detail the pro- 
r tZ cTduct Of elections. Articles 3 a4 to 3^9 o^Y 
fdaoJn tfic broad principles in this respect. The detailed 
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pfocedure for elections has been given in the Peoples* Re- 
presentation Act as passed in 1951 and as amended in 1956. 

So far we have had two general elections under the 
new Constitution. The ^r.r/ election was held in 1951-52 
and the second in February-March, 1957. The procedure 
followed in the two elections was almost similar except 
that the second general election was conducted on a bigger 
scale than the first owing to an increase in the number of 
voters from 175 million to 195 million. For the same reason 
the number of polling stations in the second election increas- 
ed from one and a half lakhs to two lakhs and of ballot boxes 
used from 24 lakhs to 29 lakhs. The total number of constitu- 
encies in the 1951-52 elections were 5104 for Lok Sabha and 
State Assembly members. These increased to 405, for Lok 
Sabha members and 2518 for State Assembly members in the 
1957 elections. 

In both the elections, single-member constituencies pre- 
dominated over multi-member constituencies. These are 
foimd easy to manage and much less expensive for the can- 
didates. There were no 5 member constituencies for the 
^?S 7 ejections. Double member constituencies were pro- 
vided only in such areas ; 5 were required to return candi- 
dates for some reserved seats as well. 

In all over 18,^00 candidates took part in the first gene- 
ral election and over 25,000 in the second. The second 
general elections did not affect the sitting members of the 
Legislative Assembly of Andhra where elections were held 
as larc as 1954. Bye-elections for this Assembly, however, 
took place with the rest of India, 

In all T4 all-India political parties took part in the 
first general elections. Of these the Congress Party polled 
the maximum number of votes and gained a major.ity in all 
States except in Travancore-Cochin and Pepsu. In the 
second general election, only 4 all-India parties were recog- 
nised. This recognition was accorded to only such parties 
as had polled at least 3 per cent of the total votes polled in 
the first general election. Such parties were the Congress, 
the p. b. P., the Communist Party and the Jan Sangh. The 

Parties WGte the Yoked Bullocks, 
ne Hut, the Sickle and a ear of Corn, and the Deepak. 
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The first general elections commenced in October, 
1951, in the hitly areas of Himachal Pradesh, and ended in 
March, 1952. The second general elections took much less 
time. ’The polling started on February 24 and ended on 
March 14 except in some snow-bound hilly areas in Hima- 
chal Pradesh where elections were conducted in May, 1957. 


Procedure of Elections 

Broadly the same procedure was followed in the two 
elections, the main features of this election procedure 

were as follows : — 


(i) In both the elections only such persons were al- 
lowed the right of vote as had completed 21 years of age 
cn a certain date announced by the Election Commission 
and had resided in a constituency for at least 180 days 
before the preparati^in of the electoral rolls. 


(2) The clocioral rolls, after the hearing of prelimi- 
nary obiecrions, were completed about four months^ before 
fhr conduct of general elections. These rolls are revised 

on a yearly basis. 

1 ;) The notification fixing the dates for the second 
election was issued on January 19, 1957- Candidates wore 
cilled unon trt file their nomination papers before an appro- 
nriate autboritv by January z<), i 957 - A most a simtlar 
procedure was followed in the first general election. 

Within seven days of tlic filing of nomination papers, 
,hcir scrutiny was completed and candidams whose papers 
were found in order were duly notified The Election Law 

was amended in 1956 to provide that there is no frivolous 

rejection of nomination papers. 

CO After scrutiny candidates were given three days 
,0 withdraw their candidature from the election if they so 
deshed For the 1957 elections, the Act was, however, 
amended to provide that candidates would he permitted to 
withdraw Cthemselves from the contest even ten days before 
he commencement of polling m a constituency.') In the 
latter case no refund of security was, however, permitted. 

29 
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( 6 ) Definite rules were laid down for conducting the 
election campaign in a fair and dignified manner, ^^o can- 
didate was permitted to provide conveyance for' bringing 
the voters to the polling booths. He was enjoined not to 
offer food or drinks or bribes or any other inducement to 
any voter, nor was he permitted to threaten or coerce any 
voter by saying that he would be subject to divine displea- 
sure or spiritual punishment by not voting for him. The 
cry of religion in danger to induce people to vote in favour 
of any particular party was made illegal. Permissible 
expenses during an election campaign were laid down 
by law an^J candidates were required to file return of election 
expenses soon after the contest was over. No public 
meetings or loud-speakers or slogans were allowed near 
the polling booths on the of election. To prevent 
impersonation by voters, an indelible ink impression was 
made at the left hand forefinger of each voter at the time 
of polling. All literature distributed by the candidates 
during their election campaign was submitted to the Elec- 
tion Commissioner for his scrutiny. 

(7) To prevent inconvenience, hardship and suffering 
to the voters in walking over long distances, a polling booth 
was arranged for every 1000 voters within an area of not 
more than four sq. miles. In all about 200,000 polling 
booths were thus provided. 

( 8 ) Separate polling booths were provided for female 
voters. 


(9) Polling was simultaneous for State Assemblies 
and the House of People. A voter was first given a ballot 
paper for the Assembly election and after he had cast his 
vote for the same, he was given another for choosing a 
representative for the Lok Sabha. 

(10) Ballot papers were not required to be marked ; 
instead each candidate was assigned a ballot-box marked 
with the candidate s distinctive symbol, for example the 
hut, yoked bullock, ear of corn and sickle, deepak *etc. 
In every polling booth there were as many ballot-boxes as 
the candidates and the voters were simply required to fold 

*eir ballot paper and put the same in the ballot of the can- 
aiUate they wanted to vote for. 



ELFXTION AND ELECTION PROCEDURE 


45 1 

In all these ways the Election Commission made every 
possible attempt to make the voting in the general elec- 
tions as much secret, fair, free and independent as pos- 
sible. 

Conclusion 

The two elections passed off in a most peaceful man- 
ner. They earned universal admiration for their efficiency 
and orderliness both at home and abroad. They were most 
disciplined, free and fair in every manner. 
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CHAPTER 29 


POLITICAL PARTIES IN INDIA 
Importance of Political Parties in a Democracy * ’ 

Political parties are considered an indispensable condi- 
tion for the success of democratic institutions^ ■ ■ ‘ 

In a Parliamentary Government, which is a Government 
by discussion and consent, political parties are indispensable 
because they provide an organised channel for peaceful out- 
let of the differences among voters on broad questions of 
national policyi-' They place alternative programme and po- 
licies before the electorate and educate it about their respective 
merits and demerits. The voters at the time of election listen 
to the view-points of different political parties and then cast 
their votes in favour of candidates coming nearest to their 
way of thinking. Thus political parties through peaceful and 
constitutional means endeavour to gain control of the go- 
vernmental machinery in order to implement their program- 
me and policy. The majority party runs the Government 
and the minority party exercises a healthy check on the abuse 
of powers by the ruling party by exposing its doings to in- 
formed criiicism and public attention. 

A democratic government postulates the existence of 
more than one nolitica! party. A single party leads to dic- 
tatorship. An ideal state of affairs is provided by two poli- 
tical patties, almost evcnlv balanced, each capable of giving 
to the country an alternative and stable party government. 
The existence of a larger number of parties leads to instabi- 
lity of government and to frequent changes of cabinets. 

In U. S. A. and U. K., the two party system prevails. 
Tnis ensures stability in administration and the continuity of 
policy of government with a minimum of bureaucratization. 
In Continental countries, such as France, there is a multiple- 
party system. This causes political instability, and results 
m the concentration of authority in the hands of civil ser- 
vants to secure the continuity of administration. For obvi- 
ous reasons, the former system is preferable to the latter 
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Political Parties in India . ‘ 

Parliamentary democracy in India being a recent innpya-, 
tion we do not have anv tradition of well-developed politi- 
ca° parties. During the period of our strug^e against British, 

the Cont»Tess was the symbol of a political move- 
'7nt I t wa the ralh-ing point for all fighters for freedon, 
and did 'h* represent' a ^distinct ideology. That was why « 
included within its ranks people of different temperaments, 
irfinns and outlook like the Con munists, Socialists 
rSists Industrialists. Kisan Sabhaites. trade Unionists 
^ 5 on’ It is only after Independence that the Congress 

r'^assurJJed the role ha distinct political party with a clear 
has of action and membership. On account 

“ms’t^sacdfices and outstanding leadership, it occupies 

° j ?hnt nosition in the political life of the country. 1 here 
a dominan p ^ anywhere neat to it in respect 

is no othe P • [ n organiktion or leadership. That 

of ,ts "Vash Naravan said on the eve of the 

is why Shri effective opposition is the 

second . demhraev. It is Z this essential 

essence of pa ypcnt _ seriously lacking. There is 

’""‘'^ti-aUv no pahamentaty opposition today and we have a 
practically n p ^ dangerous situation, 

"''^'lenlaX in the contest of the growing power of an already 
particularly n removed (at the higher 

too y of the people ; and also in the context 

levels) f'oy ''yiliye .hvards’^ St'ttc capitalism (which is the 
of the apparc shield of bureaucratism) and oc the 

""ernTci^us ^cult of personality which is sedulously, being 

h the danger pointed out by Shri Jai Prakash 
Though ^particularly in the context of the wide- 

^^'Tillitelacy and bLkwardness of the people it is hearten- 
spread illitera y electorate is sufliciently mature in a 

ing to noc the need for an effective opposl- 

political sen- • an increasing measure of support 

tion and j a ckar-cut ptogramme and policy.' The 

to parties pie g ^ ^ p j instance m point. 

case oft e . • • perhaps the one greit 

^''^■'^(hc^poluical climate of India today is the multi- 
dangcc m tn i 
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plicity of political parties. During the last decade, so 
many new parties have come to the fore that they have left 
the electorate completely confused. There are at present 

parties and i6 State parties recognized by 
the Election Commission. The all-India recognized parties 
are : the Congress ; the Communist Party of India ; the 
Praja Socialist Party and the All India Bhartiya Jan Saneh. 
The State parties are as follows : j & 


Name of State Party 

1. Forward Bloc (Marxist) 

2. Hindu Mahasabha 

3 . Ram Rajya Parishad 

4 . Scheduled Castes 

Federation 

5. Revolutionary Socialist 

Party 


States in which recognised 

West Bengal 

Madhya Pradesh, Delhi 
Rajasthan 

Bombay, Punjab, Hyderabad, 
Himachal Pradesh 

Kerala 


6. Chhota Nagpur and 
Santhal Parganas Jam 
Party 

7. Jharkhand Party 

8. Peasants and Worker; 
Party 


Bihar 


Bihar and Orissa 
Bombay, Andhra 


9. Ganatantra Parishad Orissa 

10. Peopk^s Democratic Andhra 

Front 


11. Pa Party 

12. All India Socialist 
Party 

13. Maha Gujrat Janta 

Party 

14. Indian Union Muslim 
League 

15. Dravida Munnetra 
Khagagan 

16. United Independent 
Front 


Andhra 

Uttar Pradesh and Manipur 

Bombay 

Kerala 

Madras 

Himachal Pradesh 
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Basis of Kecomition. The recognition of the parties by 

the Election Commission is based on a minimum of 5 per 
me rsiccLi^ general elections. The 

four ^lUnSia Parties secured votes as follows in the gene- 
ral elections : — 


Congress 
Praja Socialists 
Communists 

Tan Sangh 


1951 

Election 

45 

10.6 

5-3 

31 


1957 

Elections 

47-7 

8.9 

8.^ 

4.6 


All e><***t>** , , . 

, • 1 the multiplicity of parties is a great 

Obviously enou^U^oc^acy strong 

danger to the 1 and several minor parties in 

well-knit par V . P given a fair chance of niak- 

opposition the aesiresachange inadminis- 

ing a right choice. power because the 

u canno of splinter 

opposition votes happened in the 195 1 and 

groups. This occasions, the Congress 

Ikss^'than 50 percent votes; still it found itself in 
secured css . P and in almost all 

overwhelming m ) ^ PEPSU, Madras and Travan- 

the States, excep ^ elections and in Orissa and Kerala 

^° 7 o^re^cct’iontthough even in these States it emerged as 

;;;e largest ot the second largest group. 

for T.O Parries . 

What IS there should be a polarisation of 

situation of i„to a limited number (ideally two) of 

the -I natties each capable of providing an alter- 

sttong ^„t Only in such a situation can the 

native in sensitive to public opinion and tes- 

ruling party 

ponsive to cr ^ effective 

The rcTnetess ? At one time it was believed 

challenge to the 3 ^t. during the last 

that the P- S- P_ unfortunate circumstances have combined 
few years, many 
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together to push aside the claim of this Party for this uoinue 
honour. Firstly, the Congress has stolen the thunder out 

f by declaring its objettive L 

the 'p of ^ soci^ist pattern of society. Secondly 

Af. ^ ^ house divided against itself It has been 

deserted by many party leaders. Even Shri Tai Prakash 
arayan, one of its founders, has left active political work 
and )oined the biooja/i movement as a jeevandani. 

, The Communist Party of India has. in recent years 
emerged as the second most important political patty in the 
country. Its influenee is. however. condnJZ I few 

befofe it ’ bright future 

chalVenlc^anle ih™ 

?“ ch’’ ca^’ PpSis“‘T Ind^pMor. 

Hie traders and thc^mifJHfp ^ fair deal to the small peasants, 

SXe^and^iir" Wiil f |‘‘r'iy4 fndZ'lii; 

Co!fg«ss"’'L“ca' dr®'" 1 ^ trsTtvodaya worterVif 

other 

the^no*kie^i'°J'"® will discuss the programmes 

™ p«3 ““ "" 

The Indian National Congress 

and'^hc part pkyid b'y the ‘lndk'‘°N ’ 

freedom sttu|j,irin Kev^o ,? the 

fore. confine®®ove:^seEerhere to a'Pf •% 

P^sent programme, organisation and fSon^g““‘ 

independence, the most important objective of 
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the Congress was to gain political freedom of the country 
through peaceful and legitimate means. 

After the attainment of freedom, the Jaipur session 
described the aim of the Congress as : ‘the establishment 
of a co-operative commonwealth based on equality of 
opportunity and of politicai, economic and social rights, 
aiming at world peace and fellowship. 

At Avadi the objective of the Congress was defined as 
the establishment of a ‘socialistic pattern of society’ wherein 
the principal means of production will be under social 

ownLhip or control and there will be equal distribution 

of national wealth. This change was formally incorporated 

hi the Congress Constitution at us Indore session in 1957, 

liv adding the word ‘socialist’ before co-operative common- 
# 

wealth. 

Programme 

Under the leadership of Gandhiji the Congress adopted 
1 twofold programme: (i) political and (11) constructive 
a tv of 1 h rtrs, programme, it waged a series of 
In pursua .e aj,ai,i't British imperialism. In further- 

non-violei I - ^ it^aevoted its energies to nation-building 
aucc 01 the jacicr, __ „r 

proj 


• hk TuS uplift, promotion, of kh^i and village 


■^ 7 astrfc Hinda.Muslim unity. Harijan uplift, emancipation 
inciustncj,, ix ^ attainment of independence. 

of women, two-fold programme of the Congress 

this emphr ^ ijowcver, in the changed context of things. 

has contmued. ^ ,he participation in elections 

fat comet^o acquire a more^ dominant place in the Congress 

politics. 

Constitutio needs of the situation, the Cons- 

For the first time the Congress framed its Cons- 
1899- ror Lncknow session. In it the objective 

titution in i »99 defined as “to promote by constitu- 

of the f interests and well-being of the Indian 

tional legates to the Congress were to be elected by 
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political associations or other bodies and by public meet- 
ings. For the first time, an Indian Congress Committee of 
45 members was set up to carry on the work of the Cong- 
ress throughout the year. This was the forerunner of the 
present all-India Congress Committee. Seven provincial 
committees corresponding to the then existing seven 
Governor’s provinces were also created. 

1907. The 1899 Constitution with a minor amendment 
in 1900 held good until the unfortunate Surat split in 1907. 
The session of the extremists from the Congress in that 
year, however, made certain changes necessary. The Cons- 
titution was amended to say that the object of the Congress 
is the establishment in India of a system of government 
^milar to that enjoyed by self-governing members of the 
British Empiie and it was to be achieved by constitutional 
means. Anyone who had attained the age of 21 years 
could become a member ot the Congress. The number 

of members to the All India Congress Committee was 
raised to 97. 

1920. In 1920, the Nagpur Congress almost completely 
recast the Congress Constitution. Mahatma Gandhi had 
by now come to occupy a dominant place in the Congress 
and the rumblings of the first non-co-operation movement 
were being heard. He, therefore, sought to give the Cong- 
ress organisation a mass basis. Its objective was declared 
as the attainment of swaraj. Its membership was thrown 
open to ah and sundry. Anyone subscribing to the Cong- 
ress creed and paying four annas as annual subscription 
could become its primary member. This made it possible 
to organise Congress Committees in every village. 


^ 934 - ^he Congress Constitution was again amended 

in 1934. Its objective was declared as the attainment of 

complete independence. Its offices were restricted to people 

who were habitual wearers of khadi, believed in Hindu- 

Muslim unity and were not members of any communal or- 
ganization. •' 

attainment of freedom, a new Consti- 

S whh m 3 ''' J “ ’' 94 *- This Consti- 

tution, with minor amendments passed in 1957, fa sdU in 
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beHe'vci' iT'che” Sg ""rd^oloLr'w" q JaMed member 

r r cc effective membership ■'^'hlch is confined to 

Congress , (5) recularly a part of their time to some 

members who devote Primary mem- 

cr.ri;iv'4 = 

seek^election t^V Congress Committee. 

Constituents ^^mnriscs {'i) primary Congress Pan- 

^^^^STe^Tase (^f District Congress Committees at 
chayats at /,) Pradesh Congress Committees 

the district hcadquarteis „ j Congress Committee 

in the State capitals and ( 4 j A^ ^ Working^Committee con- 
at Delhi. Us suprcnn > j ,8 members including 

sistingofaPresidcn atre.^ure^^^^^.^^_^^ ^ 

one or more Secret . ^ He is the chief execu- 

three-year >’y " „„anisation. He appoints his own 

tive authority of ,hc members of the All- 

Working Comniittc R number of Ministers in 

India Congress Com"t..tce^_^_^^^ one-third of the 

the Working Conim^^^^c The Working Corn- 

total numbershp^^^ of the Presi- 

mittee elects a Parity y regulates and co-ordinates the 

Lrv a“tW tTes obhc Co^ngress legislative parties, 
parliamentary avuv 

Election rnanifestos issued on the eve of the 

In Its 105-7, the Congress declared 

general ,otSc °"ocia"l ’and ^itical policies in the following 

terms : Congress stands for democracy and 

E,cofiOf»tc. J and legitimate means. It believes 

socialism and fo p economic problems. Its objec- 

in a planned structure which will yield maximum 

tive is an econom v 
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production without creation of private monopolies and* 

concentration of wealth. Its land policy is increased agri- 

abolition of intermediaries and diver- 
sification of rural .economy. Its industrial policy is the 
expansion of public sector specially in relation to basic and 
key mdustries and a growing co-operative sector. It is not, 
however, opposed to private enterprise. 

Social, It believes in providing universal and com- 
pulsory primary education to all citizens. It considers basic 
education as speaally suited to India. It advocates com- 

j prohibition, emancipation of women, 

Hindu-Mushm unity, abolition of caste privileges, etc. 

Political, The Congress pins its faith on secular de- 

mocra^. It is agiunst linguism and regionalism. Its fore-J 

ign policy has for its objective the avoidance of war and the 

maintenance of friendly relations with all countries. It is 
opposed to cold war. 

Strength in Legislatures 

The strength of the Congress in the Centre and State 
legislatures is as follows : 


1951 Elections 


1957 Elections 


Scats 

contested 

1 

* Seats ' 
’■'on i 

Percent- 
age of 
votes 

Seats 

contes- 

ted 

1 

1 

; Seats 

1 won 

Percent- 
; age of , 

! votes 

1 

1 

i 

\ 

polled 

1 

1 

1 polled 

1 

Centre 472 ! 

364 

45-0 1 

I 

! 

00 

1 

1 

( » — « - 

566 

4 

1 

1 

4^*5 

States 5,155 

% 

2,246 

( 

42.2 

^ ir» 

3 02 ; 

% 

1,889 ) 

s 

43*1 


SOCIALIST Parties 
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The Praja Socialist Party 

The oldest and the most important among the social- 
ist parties of India is the Praja Socialist Party. In its present 
form it was born in September, 1952, when after the 
general elections, it was merged with the Kisan Mazdoor 
Praja Party. Before this, if was known as the Socialist 
Party of India (1948-52) and sti 1 earlier as the Congress 
Socialist Party (1954-48). 


The history of this party goes back to 1930 when three 
comrades, Jai Prakash Narayan, Achyut Patwardhan and 
Asoka Mehta were lodged in the Nasik jail as fellow prison- 
ers. They were all Congressmen but were inspired by the 
Marxist revolution in Russia and were troubled by the 
domination of their party by vested capitalist interests 
They decided that after their release from prison, they will 
organize a leftists group within the Congress wnh a view 
to giving its programme a socialist orientation. The 

was formally inaugurafcd in Mav. ,954 'n Patna when Shn 

Jai Prakash Narain was elected as its Organising Secicta^. 
The main function of rhis group consisrccl in i hecking the 
drift of the Congress towards compromise with Bn ish 
imperialism and strengthening it as instrument of struggle. 

Durimt the 194a movement, the members of tliis group 
Uunng in ^ ui, ceasing 

went underground and tr . the Congress 

attack on British V^rned to p-wer and lified the 

Governments in proMnee r The socialist leaders 

ban on the Congress Soc a st l^arC conference at Kanpur 

came out of their hidii g to organise themselves 

m March 1947- Lart from the Congress. They 

into an independent party, . p threw open 

dropped the word all Congressmen and non- 

the membership ot the pari) 

Congressmen alike. 

'Hie I'casons which ^ separate party 

Congress and organise them 

1 frk he a national front and 

. (i) The Congress -8 Constitution ; 

It became a political party by i 9 
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(2) after independence the Congress had become the 
party in power. The need was, therefore, felt for an effec- 
tive opposition to check authoritarian and totalitarian ten- 
dencies in the ruling party ; 

(5) the socialists feared that the Congress Governments 
could not be trusted to bring about drastic economic and 
social reforms in order to establish a society based on equar 
lity and justice. It, therefore, took upon itself the task of 
establishing an egalitarian social order in India. 

The Programme of the Party. The party declared its pro- 
gramme as follows : 

The party believes in democratic socialism as opposed 
to totalitarian communism. It affirms that a decentralized 
democracy alone can ensure active association of people with 
public affairs. It, therefore, advocates village democracy and 
linguistic cultural autonomy. It is against the policy of 
mixed economy, followed by the Congress and advocates 
a planned socialist economy. It recommends the nationali- 
sation of existing undertakings, at least of coal, iron and 
steel industries forthwith. It believes in social security for 
all citizens and conditions of full employment. On the 
question of India’s relationship with the Commonwealth it 
believes in completely breaking off all British connections 
and in giving to India a completely independent and sove- 
reign status. In matters of foreign policy, it believes that 
India should not align herself with either of the two rival 

power blocs but should lead a third force mainly composed 
of Asian nations. 

E/ec/ioa Reverses. The party fought the first general 
election in India with a good deal of enthusiasm. It set up 
255 candidates for the Lok Sabha and 1805 for the State 
Assemblies. It was, however, able to capture only 12 seats 
in the Lok Sabha and 128 in the State Assemblies. 

, <^f P allure. The main reason for the failure of 

the party at the elections was the splitting up of the oppo- 
sition votes into a number of rival parties. From the 

voting, the party did not fare too badly ; 
se^ts ^ votes but captured only two per cent 
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After analysing the causes of its defeat, it opened nego- 
tiationf with o’ther 1 ,ar,ics of the left to forge a untted soc.a- 

list front against the Congress. 

K M P P The Kisan Mazdoor Praja Party responded 

to thfs JesL in an enthusiastic measure. Th.s pa«y ^ad 
hppn organised by the veteran Acharya Kripalam lust befo 
rhe neneral elections at a convention held at Patna in 1951. 
It htr"!' things in common with the socialist party : 

til Both parties were once part of the Congress bu 
1 fr h because they were not satisfied with it, not so much 
h ihcTr u ti mate goal as with measures adopted to achieve 
T Thev Mt the Congress was becoming more and more 
^onTcrvative^ interested in maintaining the stat/is quo rathM 
Xr launching out bold plans to achieve economic and so- 

cial progmss. 

n,,,As for accomplishing social change. 

/ \ Rnrh believed in democracy and socialism ; both 
winted a classless society free from social, political and eco- 

nomic cxplo decided ‘o 

into on^ata joint meeting of their representatives held in 

Bombay in vSeptember, 195^* 

r>i(ferems This merger did not, however prove an 
^P^ hlessinir The K M- P- P- believed in Sarvodaya. 

VhTTocial Sts are wedded to Marxist's philosophy It was 
1 pfnm an uneasy partnership. The cracks soon began to 
* in’the narty. It was torn asunder into two groups, 
onrcallcd as rightists who had a soft corner for their parent 
^nlsation the Congress and wanted to co-operate with it 
Tn Cad mat’ters of national policy and the other kmown as 
leftists who wanted to have no truck with the Congress 
. - j„rship. Matters came to a head when Pandit Nehru in- 
/itpA Shri Tai Prakash Narayan to meet him to seek the co- 
oneration of Ptaja Socialist Party in a joint and united effort 
for national reconstruction on progressive lines on govern- 
mental and non-governmental levels. A section of the patty 
led by Shri Ram Manohar Lohia and Shri Madhu Limaye was 
so allergic to any talks of compromise with the Congress 
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that they attacked the bonafides of Shri Jai Prakash Narayan 
and others for even agreeing to meet the Prime Minister. 
This leftist group dominated the P. S. P. for some time. In 
December, 1955, the party declared at Allahabad that it 
would treat the Congress in the same way as it would treat 
the communists and its opposition to the Congress will 
be as strong and uncompromising as its opposition to the 
communists. 

But the leftists did not stop at tliis victory. They 
wanted to set an example before the country as champions 
of civil liberty. When, therefore, in August 1954, the Pat- 
tom Thannn Pillai’s Socialist Ministry in Travancofe-Cochin 
resorted to tiring to c^uell disturbances arising out of de- 
monstptions in Tamil-speaking areas of the State for mer- 
ger with Madras, Dr. Lohia called upon the Chief Minister 
to resign. His stand was not, however, supported by the 
National Executive or the Convention of the Party held at 
Nagpur in November 1954. This brought the differences of 
his group with the rightists to a head. 

* 

The turning point in the party’s history proved to be 
the acceptance of socialist goal by the Congress at Avadi. 
Ihe Chairman of the party welcomed the Congress declara- 
tion as an evidence of the growing strength of democra- 
tic socialism, Lohiaites, however, called it a colossal fraud 
on the electorate and dubbed the rightists as collaboration- 
ists. Madhu Liinaye, a leading supporter of Dr. Lohia, at 
this time launched some personal attack against Shri Asoka 
Mehta. On this he was suspended from the party. The 
TJttar Pradesh Party executive, however, supported the stand, 
and in\dted him to address their party conference at Ghazi- 
pur. This was treated as an act of indiscipline and the 
entire Pradesh Executive was suspended. Finally, in July 
195 5 , pr. Lohia was also expelled from the patty. Many 
wavering socialists found in it an easy excuse to return to 
the Congress. Some of them actually did so including Such 
party stalwarts as D. P. Misra, Choitram Gidwani, Maganlal 
Bagdi and Sucheta Kripalani. 

On the eve of the second General Elections, the party 
suffered a tremendous organisational setback. Neverthe- 
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less, it put up a bold fight in the general elections and cap- 
tured 19 seat in the Lok Sabha and 195 seats in State legis- 
latures. 

Strength in 'Legislatures. The strength of the P, S. P. 
in the Centre and State legislatures is as follows 

1951 Elections ^957 Elections 


Seats con- 
tested 


Centre 256 

+ 145 
(KMPP) 

States 1799 
(SociaIists) + 
1005 

(KMPP) 


Seats 

won 


12 (Socia- 
lists) + 10 

(KMPP) 

125 (Socia- 
lists)-f 77 
(KMPP) 


Percentage 
of votes 
polled 

T^6 (Socia- 
lists)-H 5.8 

KMPP 

9.7 (Socia- 
lists) -h 5.1 ' 

(KMPP) I 



Percentage 
of votes 
polled 


10 


1,200 


12 



All India Socialist Party 

The dissidents within Praja Socialist Party under the 
1 U- nr T Ohia have organised themselves into a 
und^ the n^c of All India Socialist Party. The 
i^ndS Tonfcrencc of this party was held at Hyderabad 

Indh t thi/conference. the Socialist Republican Par^ 

1 ^ .nnniinccd its dccision to merge with the All India 
Socialist Party. Dr. Ram Manohar Lohia was elected as the 

chairman of the party. n j u 

Differences with P. S. P- The mam charge levelled by 
U acainst the P. S. P. is that the latter has be- 

come “paralysed”, and that it engages in “radical talk” and 

“conservative action.” 

Proeramrne. The party believes m the policy of ‘militant 
J 5 .;m » It has no faith in short-cuts to success and con- 
th'it “the shortest road to socialism is the straight 
>’ ‘it does not believe in election alliances and did not 
conclude any for contesting the 1957 elections. It chalked 
out a la point programme under a 5 -year Plan for capturing 

5 ° 
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power in 1961. The programme includes civil disobedience 
movements wherever necessary, land to the tiller, removal otj 
oppressive and vexatious taxes, fixation of minimum wages ^ 
for agricultural labour and total remission of land revenue 
on profitless agriculture, job for unemployed, etc. 

The Party contested about 5 00 seats for the Central and 
State Legislatures. It secured noteworthy success in U- P*a 
Andhra and Madras where it gained 25, 10 and 5 seats res- 
pectively. It also captured 7 seats in the Lok Sabha. 

The Communist Party 

The Communist Party of India was founded in 1924 but 
was soon declared illegal by the Government of India. 
Most of its workers suffered long terms of imprisonment in ■ 
Meerut Conspiracy Case and other trade union movements. 
Some of them entered the Congress and in co-operation 
with the other leftists tried to give its programme and 
policy a socialist reorientation. It was mainly as a result 
of their influence that the Karachi session of the Congress 
in 1951 included in its goal the principles of economic 
democracy. Many communists also functioned independ- 
ently in trade unions, student organisations and kisansabhas 
to bring about a class consciousness into the minds of the 
workers, peasants and the intelligentsia. 

Ouiside hiffaences. To a large extent the policies of the 
Communist Parn/ have been guided by the developments 
in the internatirnal communism. Following the instruc- 
tions of the 7th Congress of the Communist International, 
the Indian Communist Party adopted the policy of united 
front vith the socialists, between the years 1936 ana 1939. 
Wheu war broke out in I939» it characterised it as an 
“imperialist war” and called for stiff resistance to all war 
efforts. But Russia’s entry into the war in 1941 changed 
its stand completely. It now began to call the war a 
“peoples’ war” and called upon the people to support the 
war effort wholeheartedly. 

When in 1942 the Congress, following the ‘Quit India 
movement*, went into wilderness, the Communist Party 
of India got a life’s opportunity to organise itself and to 
expand its network far and w'ide in all parts of the country. 
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Its membership grew to 

15,000 in ^ 943 ^ 3°’ g jhis mass contact 

f ':r 

In 1945 the country and Lpelled 

ed the communists as Thereafter the party started 

Is a a-iet political party deriving its mspira- 

tion and however, soon crept into the party. 

Ideological ='^"‘’/'^'=^^^forc-front ; one of these known 
Two groups came to th pedalling of the revo- 

as the Joshi gt°fPja‘<=^^ the party on the ground that the 
lutionary Ptograname “t ^socialism. The other group 

country was not 5 et r p a militant policy of violent 

led bv Ranadive ‘ttatatett "p partition of 

action. Matters session of the party endorsed 

the country, the ’948 ' ^ deviationist and 

expelled him from democratic front, under 

Strategy P‘ X usher in the people’s revolution. 

^Limunist leadersh^ P, ,erro- 

It was in ‘he hgh P country specially m Tel- 

rism’ started in many P the State Govern- 

angana in communist challenge and decided to 

ments accepted this ^ Government ar- 

mcet strength J>‘h a^ g^ and banned the organisation 

rested many leaders in Telangana drove the 

in several States. • The party lost us popular 

communists ‘n‘'’ dae All India Trade Union 

support. f".°,PPs controlled by the communist patty. 
Congress '*'h''‘h ^ Indian National Trade Union 

the Congress started Mazdoot Sabha. 

Congress *‘”1 ^^rcommunisf hold on the Trade Union 
This policy of terrorism failed completely. 

Knnt this time that communism triumphed m 

It was about t ^^dian communists to 

a second thought to their pattern of revolution. They 

gl V 
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now thought of devoting more attention to peasant prob- 
lems. Ranadive was made to resign from the party and in 
his place, Rajeswar Rao, the Andhra peasant leader, was 
elected as the Secretary- In October, 1951, he too was 
replaced by Ajoy Ghosh. 

ipji Ekahfis. In T95T, the party thought of fighting 
the general elections. The main stand of the party during 
these elections was to dub the Congress as “anti-democratic 
and anti-popular’' as a protector of the “landlords, money- 
lenders and other exploiters^ as being “under the influence 
of imperialist war-mongers, landlords and profiteers”, as 
having “betrayed our freedom struggle” and as having 
allowed “the foreigners and the reactionary Indip 
interests to plunder and loot our people.” It defined its 
own stand as one of championing the cause of the people, 
of freedom and of peace under a government of people’s 
democracy on the basis of a “coalition of all democratic, 
anti-feudal and anti-imperialist forces in the country”. 
Thus the party made out that the overthrow of the Cong- 
ress was a national nce.1 for which all democrats had to 
get together. This was the basis of its call to all other 
parties to forge a united democratic front on the basis of 
a minimum programme. 

In the first general elections, the communist party 
emerged as the '•e*ond largest party in the country. It 
captured 26 scc.r. out of 489 in the House of the People 
and 173 seats out of total of 5280 in the State Legislatures. 

Flushed by its victory in the elections, the party made 
an attenipt in co operation with other leftist parties to form 
coalition ministries in Madras, Travancore-Cochin and 
Andhra; but not only did these efforts fail, even the United 
fronts forged by it in some States like Andhra, Travancore- 
Cochin and Madras also broke up. Very soon the other 
parties realised that the fronts were being exploited by the 
communists for party ends. 

Period of Confttsiofu In the period after 1952 elections, 
the communists were intrigued by the orientation of the 
foreign policy of the Government of India towards em- 
phasis on friendly relations with the U. S. S. R. and the 
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People. KepubUco^ China ana A--an 

aid to Pakistan, SEAT O ana tne DJt, 

T <6 Pandit Nehru went on a goodwill expedi- 

In 19 5 5 ; 5 &, 1 ana eastern Democracies. Every- 

tion to Soviet Russia champion of free Asia, the 

where he was rece v ^ people, 

ambassador of and . j India and the 

Then followed 'he Ch ncs<. Prem ^^^,„,oded by all 

declaration of Panchsl .powards the end of 19s 5 .the 

progressive-minded p P endorsed the principle 

Russian leaders t^ame to ^ foreign and internal policy 
of co-existence and pra Congress of 

of the Nehru Governmei the weaknesses of 

the Russian Commun s ^ ^ j ‘personality cult’ of 

the Soviet system a-d ^un,^^^ Congress of the 

Stalin. >; ,0,1,.. embarrassment of the communists, 

socialist g.oa'.ad‘W ‘ I elections in which 

About this imc thc^ at ^ thcy con- 

they were able to c I ^dded to the confusion within 

tested. All these - j p;,lghat session in April 1956, 
the ranks of tlic^p rtj • In tts^ 

the party te-citam ned ^ ciear-cut 

ment, and though foreign policy 

policy, it recognised ‘ b 1^, advance the country had 

Pf the Congress and^ K p,^,^ ^,Hcd for the for- 

made under the lir^r opposed no the 1951 united 

station of ‘^'^"'"‘^^congress.’ It recognised Praja Socialists 
front against h^ ^ fics as parties <if democratic oppos - 
and oth« /°^‘,,'^at parliamentary form of democracy will 
tion. It d^fared tha . P,^^ their conception and also 

be retained m th . allowed to function. This 

that from the orthodox communist line, 

^as a ra ica P ,957 elections the 

amme follows ; (i) severance 
party laid ‘1°'^" wuh the Commonwealth ; ( 2 ) aboh- 

^f India. without compensation ; (3) nationalisa- 

tion of ]a‘'d'°'‘^‘ildustries and capital ; (43 development of 
tion of fote^n ^ ^ capital ; (5) hvmg wages for 

industries ^‘‘"„pti^ri of police force and organisation of 

worker® « \^) 
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national militia ; (7) full recognition of civil liberties ; (8) 
linguistic reorganisation of States ; (10) employment for 
ail and conditions of full social security. 

The Outcome oj the E.lections. In the 1957 elections the 
Communist Party bettered its record both in the Centre and 
in the States. It captured 29 seats in the Centre and 162 
seats in the States. It emerged as the largest single patty in 
Kerala and was able to form a Government with Shd 
Namboodripad as Chief Minister. In April, 195 8, the Com- 
munist Party made a further change in its constitution, pro- 
gramme and policy. At its special session convened at 
Amritsar, it declared its objective as the attainment of socia- 
lism by peaceful and democratic means. It thus gave up 
the creed of violence and opposition to a system of Parlia- 
mentary democracy. 

The following table gives the voting analysis for the 
Party in the 1951 and 1957 elections : 

19 j I elections 1957 elections 


Scats 

coniested 1 

1 

Seats 

won 

Per- ! 
centage 
of votes 
polled 

Seats 

contested 

Seats 
won 1 

1 

Per- 

centage 

of votes 
polled 

! 

Centre 69 

26 

5.0 

1 

1 ' 

116 

1 1 

1 

1 

1 

1 

27 

CO 

States 465 

106 

i 

4.38 

1 

600 

162 

1 

1 

II 


Other Left Wing Parties in Indian Politics 

t here are some other Left Wing socialist parties also in 
Indi.m politics. Their number was quite large at the time 
of the 1951 general elections. Since then the realisation 
that the multiplicity of parties, without adequate organisa- 
tional strength, neither helps the cause of democracy nor 
the interests of the patty, has induced a large number of 
them to seek merger with the bigger parties. Thus the 
Forward Btoc (Ruikar Group) decided to return back to the 
Congress in 1955. Meeting at New Delhi in March 195^, 
the party decided to dissolve itself because thCvCongtess had 
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dyna'mic foreign po Congress.. The 

Krishikar 1.0k } arty Congress in the 

party had earlier al g j that the removal of con- 

Andhra elections. 1 ' ^°bii,h a State Bank to provide 
trols, the decision to agricultural prices 

rural credit of socialism announced at Avadi 

and the economic poll y j „ and apprehensions in 

had finaUy f^moved ^all^ '’,ta”,hey®were deciding to merge 
themselves with the merged with the Cong- 

While some leftist group^^ the communist ranks. Thus 

ress, some others ''^iv Revolutionary Communist 

*e Bolshevik Party merged themselves with the 

Party and the Lai 

communist patty Socialist Party also represents 

The emergence of ^thc Patty and the 

a merger ya Kripalani. 

K.M.P.P-°fA"‘^“ , aivisions in the opposition 

The narrowing o P“ I„aian polttic^ If 

ranks represents a f ultimately have t%vo or three 

this process continue .jtties in the country, it vvill augur 

^ell-developed poln P'^^^jea] democracy in this ancient 

well for the future o 1 

land. Bhartiya Jan Sangh 

ff the congress -Pr^leftist in"‘hd c" 

verf weTTay that the Jan Sangh -P-sents a pa^y 

of thrright. It 'r i°“whhin lesf than^6 years of its 
Shvama Prasad 5* emerged as the fourth largest 

;ctPnce. this party ^though its influence is still 

political “'states'^of the^North. Of 

confined to a few St Pradesh and Rajasthan. Of 

y- rC“^' 7heSS 

¥^^Vrength If" p Mookerice in June 1953 and 

i2'„y P“«“‘ 
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Sharma, in 1954 dealt a severe blow to the organisation. 
But it has been able to keep up its strength owing to the 
support of a band of fanatical young men who are inspired 
by the ideal of Bhartiya culture. 

Among the major activities of the Jan Sangh during tlie 
last few years, mention may be made of the Praja Parishad 
agitation in Jammu and Kashmir for the State*s complete 
unification with the Indian Union and the Maha Punjab 
agitation in Punjab against the demand of the Sikhs for a 
Punjabi-speaking State. A part of the credit for the events 
leading to the irrevocable integration of the Jammu and 
Kashmir State in the Indian Union can be given to this party. 

After ihe death of Dr. Mookerjec and even earlier dur- 
ing his life-time, attempts were made to merge the Jan 
Sangh with the Hindu Mahasabha, Ram Rajya Parishad and 
the Gantantra Parishad of Orissa. In spite of great hopes 
raised on many occasions, the final merger did not take place 
on account of the reluctance of Hindu Mahasabha to lose 
its identity and of the Ram Rajya Parishad to permit the 
entry of the Hai-ijans into the party. It is possible that after 
the recent debacle of these two parties in the last general 
elections, the talks for merger may be revived once again. 

Prograf/me. The Jan Sangh aims at democracy, nationa- 
lism, unitary form of government and full integration of 
the Jammu and Kashmir State with the rest of India together 
with gieatcr attention to national defence. Its economic 
objectives arc a tair deal to the common man through aboli- 
tion of sales tax and reduction in other direct taxes, ap- 

^ ■ * . wage board and guarantee of econo- 

mic minimum to all through decentralisation of economic 
pow'cr and a fair field for private enterprise. 

Section Kecord. The following table gives the present 
strength of the Jan Sangh in the Union and State legisla- 
tures and votes polled by it in 1957 elections x 
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Centre 83 3 3.1 4 5*7 

States 717 35 ^-7 4^ 4-6 

During the years 1957 and 1958, the Jan Sangh incresed 
its strength by successfully contesting several by-elections 
to state legislatures. It was able to capture 27 seats out 980 
in the general elections to the Delhi Municipal Corporation. 
Later, the candidate supported by it own a thumping vic- 
tory ’in the Lok Sabha election from the Gurgaon parlia- 
mentary constituency. 


Miscellaneous Parties 

Besides the four all-India parties recognised by the Elec- 
tion Commission there arc a number of other minor parties 
in the country. These work in a limited sphere and their 
influence is confined to particular States. 

Peasa/!ts and ll^or^ers Varty. One such party is the Pea- 
sants and Workers Party. Its influence is mostly confined 
to Maharashtra. It was led till recently by Shri S. S. More 
nd K M- jedde. The former returned back to the Cong- 
ress in 1956. I" spite of this setback the party won notable 
^ncccsscs in the 1957 elections. It captured 4 seats in the 
r ok Sabha and 30 seats in Bombay Assembly. In the 1931 
elections it was represented by only one member in the Lok 
Sabha, 14 members in Bombay, 14 in Hyderabad and one in 

Madhya Pradesh. 

Programme. The party has defined its aims as the estab- 
I‘ hment of a people’s democratic Government of workers 
nd peasants, abolition of landlordism without corapensa- 
don redistribution of land, abolition of usury and gua- 
rantee of minimum living wage for peasants. 

Gantantra Parhbad. This party was formed in 1930 by 
the ex-rulers of Orissa and Chhattisgarh States. It is a feudal 
arty depending for its strength on the personal allegiance 
backward Adivasi people for whom the Maharajas are 
linost demi-gods. The immediate cause for the for- 
mation of the party was the agitation on the question of 
the merger of two small Statw, Scraikella and Kharaswan 
ith Orissa instead of with Bihar. ^ It has now an economic 
'^rogramroe also almost as ambitious as that of thtf Praja 
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Socialist party. The party captured 31 seats in the Orissa 
Assembly in the 1951 elections. Its present strength in the 
Assembly is 5 1 seats. It is also represented by 7 members 
in the Lok Sabha. 

The Hindu Mabasabha. This party was started in the 
year 1923 by Pandit Madan Mohan Malaviya and Lala La)pat 
Rai with a view to consolidating the Hindu commumty 
and safeguarding it against the onslaughts of other religions, 
specially the movement of conversion launched by the Mus- 
lims. The main programme of this party is to promote 
Hindu solidarity and to work for the establishment of a 
Hindu Viashtra. Like the Congress it does not accept the 
creation of Pakistan as a closed issue. Its policy towards 
that State is based on the principle of reciprocity. It seeks 
to establish a really democratic State in Hindustan based on 
the culture and traditions of the land. 

For some time, after the assassination of Mahatrna Gan- 
dhi, the Hindu Mahasabha decided to keep aloof from 
politics. But soon after, it reversed its decision and decided 
to re-enter politics. In the 195 1 elections the Mahasabha 
polled less than i per cent of votes. It captured 4 seats in ^e 
House of People and 19 seats in State Assemblies. Its re- 
cord in the 1957 elections turned out to be much poor. At 
present it is represented by only one member in the Lok 
Sabha, 7 members in the Madhya Pradesh Assembly and one 
in the Bombay Assembly. 

Kam Kajya Parisbad. This party was formed on the eve 
,of the 1951 elections by Swami Kaipatriji. The party stands 
for Akhand Bharat and for the maintenance of the integrity 
of the Hindu community according to vedic principles. It 
is opposed to the Hindu Code Bill and calls for the repeal 
of Temple Entry Legislation. 

The influence of this party is mainly conned to Rajas- 
than where it captured 32 seats in the 19 ji elections. Dur- 
ing- recent years its influence has greatly declined. It the 
last general elections it was able to capture only 17 seats in 
Rajasthan Assembly and was completely routed in the othet 
States;. ... : —1. 
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Scheduled Castes Federation. This party was established 
bv the late Dt. B. R. Ambedkar. It has no political and 
cLnomic programme. It merely stands for safeguarding 
the interests of the scheduled castes Its influence is maiiJy 
confined to Bombay, Madras, Andhra and Punjab It has 
at oresent a strength of 6 members in the Lok Sabha, i 
member in Andhra, i a members in Mysore and 5 in Pu^njab. 

rt iLnn, Fea.gac. The Muslim League was the se- 
cond lar<^est party in India before partition It captured a 
n a or ty”of Muslim seats both in the Centra and provincial 
Te V Slaturcs on the occasion of the general elections held in 
.cTjf After partition, the mam party established itself in 
■ ; ,„l,ere after some years of misrule, it has been dis- 

tfd from ^ow^r both at the Centre and in the two States 

the party is at present confined to Madras and 

Kerila st’ates! '^In all othe^ States it is more or less defunct 
1 V 'offpnmts arc sometimes made to resurrect it in one 

tliough P jn fhe secular democracy of India based 

S™ i. Ki - “ '"O'- “■ 




CHAPTER 30 


W ORKING AND EVALUATION OF THE CONSTITUTION 

In the preceding chapters of this book, we have dealt 
in brief with the structure, organisation and the main 
features of our Constitution. 

The pcrif)d of about nine years during which the Cons- 
titution has been in operation so far, is very short to enable 
us to make a correct assessment of its success or otherwise. 
It is only after a decade and more when parliamentary 
traditions arc well developed that it will be possible to pass 
judgment with a certain amount of confidence whether the 
democratic experiment in India has succeeded or not. 

Working of ihc Constitution 

In the meantime, one may say without any fear of 
contradiction, that the Constitution has worked fairly well. 
India is at present engaged in putting the concept of a 
Welfare btaie into action, and that through the democratic 
process. We arc advancing towards this goal in gradual 
stages. The democratic process requites a great deal of 
training in the working of parliamentary institutions. Out 
Icgislat(irs, both at the Centre and in States, have acquired 
a good deal of familiarity with the form and working of 
such institutions. Iris true that a strong opposition has 
not yer developed in our legislatures. The Congress Party 
still holds the dominant position both at the Centre and in 
almost all the States. But strong Opposition Groups^ 
based nn distinct ideology and economic programmes, are 
gradually making a headway. Such Groups are quite 
vocal and they are led by eminent public men. The Cong- 
ress party, through internal criticisms and party discussions, 
also partly fulfils the role of Opposition. Led by a true 
democrat. Pandit Jawaharlal Nehru, it is not intolerant of 
criticism, but gives full scope for the ventilation of public 
grievances by the opposition parties. Thus healthy parlia- 
mentary traditions are being laid down in India. 
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We will discuss below some of the more important 
features of the workini; of our Constitution and try to 
assess, how far they can be described as satisfactory. 

Elections 

We have so far had general elections under the 
new Constitution. Both these elections have won universal 
admiration for their efficiencv and orderliness. The were 

termed as fair, free and imparl ial by a^iost eveiy section 

of public opinion. Tn the first General Election there were 
as many as I 7 ! million voters, more than in any other 
democracy of the world. In the second General Election 
,0,7 ^ven this massive figure was surpassed as the 

number^of eligible voters rose to 195 million. The actua 

nuSer of voters who cast their votes in the first general 
election were 1 50.8 million. In the subsequent election, the 
number went uptoiia.? million, thus ramng the per- 
centage vom froi^i 44,9 P- cent in the first General Elec- 
tion to 49-2 pet cent in the Second. 

The parties which took part in the election were gene- 

lUr toreed on the Government’s foreign policy, though the 

^ nuoist Party favoured greater collaboration with the 

the elections were, therefore, fought mainly 

"rn^ itnaund local issues. The Congress Party favoured 

1 Ja development of the country on the basis of a mixed 
planned developmen^^^^.^^^ raised the cry of ‘land to the 

X"r°‘^natio^alisation of key industries’, and ‘expropriation 
f f elan capital’. The Praja Socialists based their appeal 
malnfr on agrarian reform and labour welfare. The Jan 

Sangh^aised the cry of Hindu culture. 

The voters showed a remarkable sense of discrimination 
in casting their votes. They generally favoured those patties 
ha^d a clear-cut programme and policy. That explams 
for the poor performance of the Praja Socialists 
fn^thc Jan Sang^ Tl’= Communists fared mu'ch better. 

The Congress Party, being the largest and the best 
• j Party in the country, captured the 

organised pol.ticaj^ y^^^ Parliament^nd State 

The Communists gained control of the Kerala 
Kbiy in tie 1957 elections*: They also gained a good 
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number of seats in West Bengal^ Orissa, Madras, Andhra 
and Punjab. 

Some disquieting features of the two general elections 
which came to the surface mav also be mentioned here. 

Firstly, these elections proved that caste loyalties still 
make a powerful impression on the minds of voters. All 
the political parties, including the Congress, therefore, keep 
this factor in mind in making their selection of candidates. 
This is a most undesirable practice as it cuts at the root of 
all known democratic precedents. Fortunately, the caste 
slogan carries weight only with the uneducated voters ; it 
does not carry much conviction with the educated people in 
the cities. It is, there<^ore, hoped that with the spread of 
education and general enlightenment among the people, the 
Indian voters would be able to exercise greater discrimina- 
tion in the choice of their candidates. Like caste, regional 
and linguistic considerations also carry a good deal of 
influence with the voters. That explains the reason for the 
unprecedented success of regional groups like Maha Gujrat 
Parishad and Sanyukt Maharashtra Parishad in Bombay in 
the last general ejections. But like casteism, linguism and 
regionism are also likely to prove a passing phase in Indian 
politics. 

Secondly, the last two elections have shown that we ate 
yet too far from the stage when another political party in the 
country can throw an effectiv’^e challenge to the Congress 
and preser' the prospect of forming a stable alternative 
govcf' r-- at tie Centre. The opposition parties^ how- 
ever, - ^cin to be fully conscious of this fact, and of late, a 
tcndeiicv is discernible bv which minor parties in opposi- 
ti'' 1 arc tending to merge with larger groups tc avoid the 
sp' .ting up of opposition votes. Already a United Socialist 
Party under the leadership of Acharya J. B. Kripalani has 
emerged in Union Parliament and negotiations are going on 
for merger of the socialist and the Paraja Socialist Parties. 

Secllvr DE-MOCRACV 

The experiment of secular democracy has also proved 
quite successful. Though Muslims and other minorities 
have not been provided with any reservation of seats, quite 
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a large number of candidates belonging to the minority 
aroups are functioning within our Parliament and the S ate 
Assemblies. The religious cultural and 

all minorities have been fully safeguarded In fact the A. I. 
r C in its May 1958 session held in Delhi cal ed upon 
the State Governments to accord Urdu us rightful place as 
one of the regional languages. Women have also been 
given due representation in the legislatures. In fact it has 
Len said that there are more women legislators in India 

in services and in administration. In the .957 
womcTtvere returned to the Lok Sabha, a, to Rajya Sabha 
rnTtot to state legislatures. Women are functioning as 
M.nis?ers Deputy Ministers and Parliamentary Secretajs. 
They also hold important posts in administration, including 

foreign services. 

^ FUSDAMENT.U. R.ghts And Thu Swrume Court 

It is said that the true test of the eKcellence of a govern- 

Ant s the extent to which it is able to safeguard individual 

Ulaerty and ^cedom of its citizens. The democratic state 

which recognizes and values the personally of the individual 
which favourable for the individual to rise 

rtttiX -^^ being. As J. S Mill has said 

^ instruments in its hands, even for beneficial pur- 

pose's v^ll find that with such men no great thing can really 

be accomplished’*-* 

Tr has to be remembered, however, that the concept of 
It tias t T ihertv means freedom to function 

liberty is not a 5 S ■ y ^ Constitution confers 

^i'aenrthe dgln to equality, the right of freedom. 
T ^ h^of religion the right to education, the right to pro, 
the °fi^tt*;gainst exploitation and the right to consti- 

perty. ^V'^j es It however, makes it clear that the exer- 
tutional remedi . will be subject to reasonable restrictions 
CISC of ‘bf^e right interests of law and order, secu- 

Ltl an 1 M public weal. It is sometimes said about 
rity of state anA P they have made the en)oy- 

ment M rights completely illusory. ’ It is further said that 

—'"TJ. s. uhfr/y, p. 89- 
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during the last eight years, our Constitution has been amend- 
ed seven times, each time restricting the scope of individual 
freedom. By contrast it is said that, though the American 
Constitution was also amended 12 times, within three years 
of its coming into being, the purpose of those amendments 
was to widen the scope of freedom. The Preventive Deten- 
tion Act is cited in furtherance of this argument. It is said 
that in no other democratic country do we have such an Act 
which permits even in normal peace times detention cT per- 
sons as a precautionary measure. 

There is much force in the above arguments, though 
it has to lx remembered that some extraordinary steps 
have been taken in the case of India to deal with an emer- 
gent situation. The Preventive Detention Act is meant to 
combat the anti-social activities of certain elements which 
are harmful to the best interests of the country. This Act 
has now been liberalised, permitting the detenues fourfold 
rights, /. e.y the right to be informed of the grounds of deten- 
tion as soon as may be, the right to make representations 
in answer thereto, the right to a personal hea^g before the 
Advisory Council, and lastly, the right to an^order of con- 
firmation or release in .accordance with the Councils opinion. 

Further, the Supreme Court of India stands as the great- 
est guarantee of the freedom of the individual and of the pro- 
tection of his fundamental rights. By the liberal interpreta- 
tion of the >'»ovisions of the Constitution it has safeguarded 
the individ'Ml against the arbitrary authoritv of the State. 
In regard to preventive detention cases, it has insisted that 
thcg, i ’.nds served on the detenue shall not be vague or 
indcfi. c. In the absence of such grounds, it has not 
hesitr ed in holding the detention as illegal and in releasing 
a large number of detenues.* 

The Supreme Court has further safeguarded the liber- 
ties of the citizens by holding as invalid laws and executive 
orders authorizing the c.xecutive to restrict the movements 
of persons or declaring associations unlawful or restricting 

♦Tarepade State of W. Bengal (195 1) S. C. J. 253 ; Ananta v. 
^atc A. I. R. (i9n Orissa 22) Kulomini v. the State A. I. R. 1950 
Orissa 20. Ram Singh r. State of Delhi (1951 S. C. J. 374). 
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circulation of printed material or imposing pre-censorship 
on newspapers. In the well-known case, the State of 
Bombay Vs. Bombay Education Society, it upheld the deci- 
sion of the Bombay High Court declaring that ns circular 
prohibiting the entry of non-Anglo-Indian or non- 
European students to schools in which the mediurn of 
instruction was English was invalid on the ground of 
being discriminatory. In another case State Kr. \ . G. Kao 
(izta), s. C. R. 597 ‘he Supreme Court quashed the Madras 
Government Order of March at, 1950 declaring the Madras 
Peonies’ Education Society unlawful under the provisions 
of the Criminal Law Amendment (Madras) Act It h^M that 
?he Governmental Order imposing unreasonable restrictions 
upon the freedom of individuals to form associations withm 
the waning of clause (4) of Article 19 of the Act was invalid. 
In another ?ase Singh Vs. Pepsu (41 A. I. R. 274 it ordered 

the release of persons held in preventive detention for dis- 
tributing pamphlets making serious accusations of improper 
Conduct by a high judicial officer. In this case, the court 
held “the allegations in the pamphlets ate calculated to 

undermine the confidence of the people in the proper admi- 

ffistral^orof justice in the State. But it is too remote a 
thing to say, that the securitv of the State or the rn^aintenance 

of law and order in it would be endangered thereby. * 

Our Constitution does not guarantee to the citizens an 
unfettered private 

has the ends of social justice. It has 

‘rr^T ffie S ate pIV interest, to acquire private pro- 
allowed the S^ ^ legislature IS 

&a% E may! ‘here'^ore, be said that during the short 
duly paim « fUc Supreme court has functioned in 

penodofitse , ^ and reconcile individual 

a way as to /society. It has allowed itself 

liberty with t ^ hand-maid of the Executive not 

neither to be termed as me nano f,, actioned indep- 

‘ende^nSy and impartially and striven hard to strengthen L 
roots of liberty m the country. 

*17 Sup^nie CouU Journal 678- 

51 
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Parliamentary Democracy 

4 

Pre-requisites of Parliamentary Democray 

The framers of our Constitution preferred the model of 
parliamentary democrac)’ to serve the best interests of the 
people. The success of such a democracy, however, depends 
on the fulfilment of certain essential conditions. Parlia- 
mentary democracy, for example, requires a high degree of 
political capacity, a political consensus on broad questions of 
policy and a spirit of compromise and tolerance among 
various sections of people. It presupposes that the majority 
party, in all major decisions of policy, will carry the minority 
party along with it, and its judgment in such matters will 
reflect the will of the nation rather than of the party. There 
is equally an obligation on the part of the minority to respect 
the judgment of the majority. The other essential factors 
for the success of parliamentary democracy are : the presence 
of economic equality and political stability. 

Parliamentary Democracy in India 

Parliamentary democracy, in its modern concept, is no 
doubt new to India; but there are certain traits in our national 
character and other factors existing in the country which 
are favourable to its growth. Firstly, the people of India 
are by nature peace-loving. They wish to settle their prob- 
lems by pcac(.ful action and not by resort to force. Secondly, 
the tradition of panchayat system in India is _ centuries old. 
It sufFertd a remporaty eclipse during the British regime, hut 
has now bLcn Lily revived. It represents the focal point 
of the coiV;niunity' life in the villages and has now taken on 
its shoulders all schemes of community development. 
Thirdly, the people’s participation in national _ plans at all 
levels has imparted them the necessary training in self- 
government. Fourthly, the Congress Party has gained 
invaluable experience of the working of representath^e insti- 
tutions at all levels of government for over twenty years. It 
has, therefore, grown familiar v'ith parlimentaty forms and 
procedures. Fifthly, the ruling party , under the outstanding 
leadership of Pae.dir Jawaharlal Nehru, is striving hard to 
better the lo: of the mil ng millions. In this task, it is enlist- 
ing the co-operation of all sections of people. It hopes that 
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by implementing th* Second Five Year Plan, it will lay the 
foundations of a real political, economic and social democ- 
racy in our land. * 

By what has been said above, it is not intended to con- 
vey the impression that there are no impediments to the 
success of parliamentary democracy in India. We have out 
own problems of casteism, linguism, regionalism and religious 
fanaticism. These cut across the principle of democratic 
equality. It is, however, hoped that with the progress of 
education all these evils will disappear and our people will 
be able to inculcate the right type of civic virtues in them. 

Another great impediment to the success of parlia- 
mentary democracy in our country is the absence of well- 
organised opposition parties. It is, however, heartening to 
note that whatever opposition groups exist m the country 
are given due importance in the working of legislatures 
Thev' are associated with the various sub-committees of the 
chambers such as the Business Advisory Committee, the 
Assurance Committee, the Delegated Legislation Com- 
mittee The Rules Committee, the Estimates Committee, 
the Public Accounts Committee, etc. Further, the Opposi- 
tion Groups plav a constructive rule in the politics of the 
country They do not merely indulge in irresponsible 
criticism of the ruling party, but support it overbroad 
questions national and foreign policy. They evaluate each 
governmental measure on its merits and support it if m 
their opinion, it would prove of lasting benefit to the 

people. 

State Autonomy 


It was feared that under the new Constitution the States 
mav not be able to enjoy complete autonomy in their 
internal administration and the Centre may mtcrfetc in their 
affairs from time to time. AH such feats have proved 
ftoundless. There has been utmost co-operation between 
the Lntteand all the State Governments. There have been 
^n„r,laints of undue interference m their internal admi- 
nist3 Ev^nTn States where the non-Congtess Mmis- 
«ts have functioned or ate at present functioning, there 
hSeen complete harmony with the Central Government. 
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The Communist in Kerala enjovs full support and good- 
will of the Union Governm.ent. It has been given more 
than liberal treatment in the allocations under the Second 
Plan. The Education Bill passed by the Kerala Ministry in 
Siptember 1957 became for a time the subject-matter or 
some controversy. The President referred this Bill for the 
opinion of the Supreme Court, which in its judgment 
delivered in May 1958 held that certain provisions of the Bill 
were violative of minority rights and offended against article 
30 of the Constitution.* In this way, this controversy was 
satisfactorily resolved. 

In the working of parliamentary democracy in the States 
some new conventions were established. The Governors 
acted more or less as constitutional heads. They did not 
interfere in the working of their "Ministries. In some ca^s, 
however, whore the Governors were advised by their de- 
feated Chief Ministers to dissolve the legislature and hold 
fresh elections, thev acted in their discretion. They did 
not stricilv follow the British practice in this regard. Ins- 
tead, the adopted the practice prevalent in the Dominions. 
They first explored all possibilities of forming an alternative 

stable Ministry. In 1954. for example, the Rajpramukh of 

Travancf);e-('ochin did not dissolve the State Assembly, 
when asked to do so by the defeated Pillai Ministry. Instead, 
he sought and succeeded in forming an alternative Ministry. 
In Andhra Si ate, however, an opposite practice was 
'Fheve t;i- the defeat of the Congress Ministry headed by 
Shri T. Prakasam, the Governor, Mr. Trivedi, did not 
exp’ ■‘re the possibility of forming an alternative Ministry. 
In' . 1 , he dissolved the Assembly and imposed the Presi- 
de ; rule, the reason being that he was not sure of an 
altL rnativc Ministry proving stable. In Orissa the Mahtab 
Ministry feeling that its effective strength in the Legislative 
Assembly was thinning bv some defections, tendered its 
resignation to the Governor in May 1958. The latter invited 
the leader of the Gantantra Parishad to give him a list of 
his supporters so that he could form an idea if the Party 

♦The Court held that provisions of clause j (s) by making aided 
educational institutions subject to clauses 14 and it as conditions for 
the grant of the aid offended against Art 30 (i) of the Constitution. 
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enjoyed a majority support in the House. This was not 
done. In the meantime, the Congress won in some by- 
elections in the State. The Governor, therefore, asked Mr. 
H. K. Mahtab to withdraw the resignation of his Ministry, 
which the latter did. The question is asked if the Governot 
was justified is not accepting the resignation, of the Mahtab 
Ministry ? It is. held that the Governor was right in trying 
to assess the situation and that his action in asking Mr. 
Mahtab to withdraw his resignation, once he was convinced 
that he enjoyed the confidence of the majority, was perfectly 

constitutional. 

Goveknors And Their MrNi'XRtEb 


Out Constitution lias conferred extensive powers on the 
Governors of States. In actual practice, however, the 

exercise of such powers is to be limited by convention and 

by legislative proce 

have developed in this held ? Can we call such conventions 
healthy and sound ? 


Take the question of the appointment of Governors in 
the first instance. It is felt that for this non-political )ob, 
too much emphasis is laid on the selection of safe party men 
It is true that^me outstanding non-Congress leaders havt 
also been appointed to gubernatorial gaddis. The cases of 
Sir Horn! Modv. Fazl Ah, Sukhtankar, G. L. frivedi, etc,, 
.i^TsTances in point. But, by and large, only leading 
Congressmen have been called upon to fill these high posts 
The^obvious danger in such appointments is that in case a 
Tonirtess Ministry, as in Kerala, happens to be installed 
fn ' stafr the Governor, owing ’allegiance to a different 

Fafh on as^is eV^e^d political functionary. 

The need for the selection of retired High Court Judges or 
SeSor Civilians or non-party leaders to such posts Hai. there- 
fore been emphasised in some quarters Another unhea thy 
' J* ^ vr has been noticed in this connection is that 

TttS nirtv candMates are installed in these high posts.. 

J of s;,. 

SSiTT. si'” •* 
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holding the posts, by making them subservient to the party 
bases. It cannot, therefore, be described as a healthy 
practice. 

(;omirig to the role of the Governors in State Adminis- 
t ation, while it would be true to say that most of them have 
acted as constitutional heads, some of them have also acted 
differently^ and set up unhealthy precedents. The cases of 
Orissa and Kerala Governors may be cited in this connec- 
tion. In Kerala, at the end of the general election, the 
Governor did not consult the leader of the majority party' 
in nominating an Anglo-Indian to the State Assembly.' 
Me did not also accept the assurance of the Communist 
l^any that lie enjoyed the support of five independents, and 
proceeded to consult the members coneerned, individually. 
Perhaps from a strictly constitutional angle, the Governor 
was iustihid in doing so in view of his special responsibility 
to the minorities and his desire to ensure the smooth ope- 
ration of the Con5<titution, hut from the point of view of 
inspii ing confidence in the Ministry and maintaining good 
rclaii(ins with his Ministries, it was an improper step which 
Mtiackcd (/f partisan attitude. 

In C)iissa, the Governor acted in his discretion on two 
dirtcrent occasions. Firstly, at the end of the second Gene- 
ral lilccrions, when no single party commanded a majority 
in tlic legislature, he invited Dr. H. K. Mehtab to form the 
new Ministry in the State. The leader of Gantantra Pari- 
shad held that his Party had the support ofatleast'63 
members, whereas Dr. Mehtab had the support of only 6i 
members. Secondly, as pointed out earlier, in May 19^8, 
the Governor did not accept the resignation of the Mehtab 
Ministry and asked it to continue in office. 

In both these cases, the Governor was accused of 
.icting as a partisan, though his stand was fully justified by 
constitutional practice. The Governor has to form an in-, 
dependent judgment in such cases to find out who, in his 
opinion, enjoys a majority support in the Legislative Assem- 
bly. In Orissa, his action was justified by later events. 

* 

It would not be out of place to mention here the cas^ 
of. the appointment of Shti C. Rajagopalachati andr^d 
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Moratji Desai as Chief Ministers of ^[adras and Bombay 
States respectively. As is well known, Rajaji was invited 
by the Madras Governor to form a Afinisiry in Madras, 
after he was nominated as a member of tne Legislative 
Council. A worse precedent was set up in Bombay when 
even after the defeat of Shri Morarji Desai in the 1952 
General Elections, he was nominated a member of the 
Legislative Council and called upon to form the Ministry. 
Both these events, though perhaps justified by the exigen- 
cies of the situation, have not gone m the direction of 
setting up healthv traditions in parliamentary democracy. 


Emf.rgency Powers Or The President 
There were hardly any occasions when the President 
was called upon to use his emergency pavers or to use his 
veto in respect of State legislations. On^ m the case of 
four States. «>., Pkpsu. Pu.vtjAB. Andhra and 
Cochin the Constitution was suspended for brief per'ons. 
No sooner than the enrergency was over responsible 
government was re-established in all these States. 

Peps» After the first General Elections the first 

AfjoJcfrv in anv State was formed in Pepsu 
non-Congress M ^ l^.ader of the United Front. 

This MWstry vo^untarilv resigned office on March i, 1955. 
This r j. leader and two other Ministers was 

after ‘he e ect.o. of us 1-d^r 

‘^^Ih filidinLhat an alternative Ministry may not prove 

lefted the President to issue a proclamation of 
stable, *^equest ^56 of the Constitution. This was 

emergency elections were ordered to be held in the 

^ ^ ■ u T., Pi.niab the declaration of emergency in 

Punjab. by the internal bickerings within 

June 1951 was "C by ramplaints of inefficiency and 

‘^tion ffi ffiate administration. There were two rival 

corruption in J>tai:c T eeislature Party— one led hy 

groups within the C g ^ by Shri Bhim Sen 

?w.p sligh O. AP..I ,. . 
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vote of no-confidence was moved in the leader of the 
Assembly Congress Party by Sardar Pratap Singh Kairon. 
The motion was defeated by 35 votes to 31. The Congress 
Parliamentary Board, however, considered this result as 
indecisive and directed Dr. Bhargava to reshuffle his cabinet 
in consultation with Shri Bhim Sen Sachar and Sardar 
pratap Singh Kairon for forming a Government strong 
enough to deal with the rising communal trouble and the 
problems of a border State. Dr. Bhargava submitted a 
panel of 10 names to the Parliamentary Board. His list 
included six existing Ministers and 4 representatives of the 
opposition groups. The Parliamentary Board rejected this 
list and instead suggested a team of six ministers including 
one existing member of the Cabinet, two representatives of 
Opposition, two independents, and one nominee of Dr. 
BhatgivM. Dr. Bhargava informed the Board that he was 
unable to accept this list. On this, the Parliamentary 
Board, on June ii, 19)! decided that Dr. Bhargava should 
resign, and that to prevent internal conflicts wdthin the 
Congress Party, alternative Government should be formed. 
Dr. Bhargava, therefore, tendered his resignation on June 
16, 19^1 and the President’s proclamation was issued on 
June 20, 1951. It remained in force till the first General 
Elections were held in 1952 when Shri Bhim Sen Sachar 
became the Chief Minister. 

It may be said that the imposition of the President’s 
rule in Punjab was incompatible with democracy, especially 
when Dr. Gopi Chand Bhargava enjoyed the support of 40 
out of 70 members. In the large interests of the State, 
however, ic was found necessary to impose tins rule with a 
view to saving «he border State from political intrigues, 
comraun.il strifes and party bickerings. It should also be 
borne in mind that Dr. Bhargava was not dismissed from 
office. He resigned his office at the instance of the Congress 
High Command. 

« 

Andhra Pradesh. The President’s Proclamation in 
Andhra was issued onNovember 15, 1955, after the Congress 
Ministry in that State, headed by Shri T. Prakasham resign- 
ed on sustaining defeat over its policy of prohibition. Mr* 
Prakasarrradvised the Governor to dissolve the Assembly 
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although he himself expressed his unwillingness 
‘Care-wkcr’ Government, P‘=nding the elections The Cover 

nor actinv on this advice requested the President to issue a 
proclamation dissolving the State 

the Governor’s rule pending new electionts in February 19s 5 - 
Travancore-ochin. The breakdown of the constitu- 

reducing it to a minor ‘ ^ (including 6 rebels) ; 

solved Assembly was aU-olutionary Socia- 

‘rr7’K£ ‘soc3»7 „ 

L.„ .t..j £'S 

claim was not full^j? sub legislature was therefore. 

^"‘^^"'rnd 7 h"'‘Ptesl^^ent’r Proc'lamation was issued in 
dissolved and ^elf the functions and powers 

March 1956, assuming^ ^^n^ This rule lasted 

of the Government of 

till the General Elections of 1957- 

^ / The above review of the working of our 

Conclusion. T aespite a few failings here and 

Constitution establish P j | ^vorked admirably 

there, the Constitution has on he w conditions 

Firstly, it is 

which dominates par [ ^ altogether. Our political 

in most of our Stat« J, 

that our coming K j colleges and universities. The 

£.rS7l».«v “K t- a." if*”* 1““* ““ " 
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is, therefore, imperative that they are provided the right type 
of education and training. 

Thirdly, there is a great need for infusing political con- 
sciousness and understanding among the masses. This can 
only be done through social education. Parliamentarians' 
and legislators should go to their constituencies and explain 
to the electorate the work and activities of the legislatures and 
discuss with them the various problems facing the country. 

Fourthly, civil servants who run the administration, 
should receive the right type of training to equip them to 
discharge their duties in the changed set-up ; They should 
be not only technically qualified but also honest, incorrupti-, 
ble and imbued with a spirit of service to the community.* 

Fifthly, the people*s co-operation in schemes of commu- 
nity development should be evoked. There is great need for 
bringing about a psychological revolution in the attitudes of 
the people. This can be done by educating the people 
through radio, newspapers, lectures and public meetings. 
Community forums should be organised and people should 
be afforded opportunities of exchanging ideas and thoughts 
about various problems facing the country. 

Sixthly, there is a great need for developing local self- 
governing institutions on sound lines. A Central Govern- 
ment is a travesty of democracy unless it is accompanied by 
a sound form of local self-government. This can only be 
achieved with the spread of mass education 

Lastly, democracy in this country can succeed only if 
early steps are taken to eradicate poverty and reduce gross 
inequal"- 's of wealth. Our Second Five Year Plan is an 
Humbl-." /tempt in this direction. India is today embarking 
on one ot the greatest experiments in socialist democracy. 
The Community Centres in the villages and towns are 
working as the spearheads of this movement for bringing 
in a silent social revolution and reinforcing the faith of the 
people in democratic peaceful planning. 

.0 •Jf'.fnlhc. Lifc Insurance Corporation deal Krishnamacbarlhad lo 
ducrqthc principle of ministerial responsibility but -the-civii 
si^'flats were also found guilty of gross negligence by Bose co^ttee;. 
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APPENDIX 


IMPORTAN 1 SUPREME COURT CASES RELATING TO THE 
INTERPRETATION OF THE CONSTITUTION ’ 

* 

The new Constitution of India came into force on January 26, 
1950. Since then, several important provisions of the Constitution 
particularly those relating to fundamental rights (Articles 14, ij, 19, 
21, 22 and 31) have come in for interpretation and judgment of the 
Supreme Court, For a proper understanding of the working of the 
Constitution, it is very necessary that we study these judgments, and 
consider their effect oh the rights of the citizens. 

We are, therefore, giving below, in brief, only a few more im- 
portant decisions of the Supreme Court relating to the Articles of the 
Constitution mentioned above. Relevant cases have already been cited 
earlier in the book at proper places. 

EQUALITY before THE LAW (ARTICLE 14) 

1. The State of West Bengal vs. Anwar Ali Sirkar. 

(1952 S. C. R. 284) 

In this case, the fundamental right of equality before the law 
came up for consideration. The State of West Bengal had passed the 
West Bengal Special Courts Act to provide for a speedy trial of certain 
offences. The Act empowered the State Government to constitute 
special courts for the trial of certain offences and to prescribe a pro- 
cedure which was different in several respects from that laid down in 
the Criminal Procedure Code, The respondent, Anwar Ali, who was 
convicted and sentenced to death by a Special Court, contended that 
the provisions of the West Bengal Special Court Act were unconstitu- 
tional and void inasmuch .as they contravened Article 14 of the Consti- 
tution, which provides that “the State shall not deny to any person 
equality before the law or the equal protection of the laws within the 
territory of India.” 

T he Supreme Court by a majority of six to one held that sec- 
tion 3(1) of the West Bengal Special Courts Act contravened Article 14 
of the Constitution and was void inasmuch as the procedure laid down 
in the Act for the trial of offences by the special courts varied subs- 
tantially from that prescribed for the trial of offences generally. 

2, Satish Chander Anand ej. the Union of India. 

( i ».>.'{ S C. R 

In this case, the question raised was whether the termination of 
the services of petitionee Satish Chandra by the Government of India 
latfringed Articles 3 n, 14 and 16(1) of the Constitution. The Supreme 
^ourt held that the State could enter into contracts of temporary e.m- 
oioyment and impose special terms in each case, provided they were 
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not inconsistent with the 

terms were boond by them. Th . j removal from service 

no remedy as his was not of equality of oppor- 

ritf "t hVd t e had no remedv under Art,- 

cle i6 either. . 

D. P. Joshi rr. The State of Ma^ya Bham. and^no 

’ ' f fhe Constitution* Th^ 

This was a petition under force in the Mahatpia 

3«r of the petitioner was that the ru^ Bharat 

Rs t,loo per annum as ■'capitation f«- The Supreme 

d^n of A«iclest4 and,M(0;rf^h„i„,, „f constitutional tmport 

d.stl„ct con^fhlon 

;l^;iar^^.hhmrr tlmlnatlon hased^*.n 

■ • - - 

■ sometimes used m the , „ , 


used in the sense of. , . . ^ ^voujd , be 

e-' ™ ”• •' “•'"Uo. ns 

' ' . ^ I 


. • . r^f the constitution cotn- 

This was »" “r’t'he P«'ihoner’s fundamenul ngh^^^ 

pUining of the '"^^^ice of 'he first responden^ anti p^J^J 

v.donof'';^'°'£0'nmcn^^scrvi« 

Munsiff)‘“^*^ / B^t the i«e‘'g‘^‘*‘*L°/Hariians^nd Backward 

Article 19 0 ) 
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Din Dayal Vs State 

{A LR . 1956 Allahabad 520 ) 

The conception of ‘‘Equality before the law’* does not involve 
the idea of absolute equality among human beings, which is a physical 
impossibility. Equality before the law means that among equals the 
law should be equal an should be equally administered and that the 
like should be treated alike. The inhibition of Article 14 that the 
State shall not deny to any person equality before the law or the equal 
protection of the laws was designed to protect all persons against 
legislative discrimination amongst equals, and to prevent any person 
or class of pJtsons from being singled out as a special subject for 
discriminating and hostile legislation. 

A legislature empowered to make laws on a wide range of subjects 
must of necessity have the power of making special laws to attain 
■particular objects and must for that purpose possess large power of 
distinguishing and classifying the persons or things to be brought 
under the operation of such laws, provided thebasis of such classifica- 
tion has a just and reasonable relation to the object which the Legis- 
lature has in view. 

* 

If a legislation is discriminatory and discriminates one person or 
class of persons against other similarly situated and denies to the 
former the privileges that are enjoyed by the latter, it cannot but be 
Regarded as hostile in the sense that it affects injuriously the interests 
of that person or class. Of course if one’s interests arc not at all 
atfected by a particular piece of legislation, he may have no right’ lo 
complain. But if it is established that the person complaining ' has 
been discriminated against as a resplt of legislation, and denied equal 
privileges with others occupying the same position, it is not incumbent 
upon him before he can claim relief on the basis of his Fundamental 
Rights to assert and prove that in making the law the Legislature was 
actuated by a hostile or inimical intention against a particular person 
or class. 


The term ‘'the State” as defined in Art. 12 includes the executive 
authority; Hence discrimination practised by and executive or admi- 
nistrative body or officer in carrying out an Act would seem to be a 
violation of the injunction under Article 14 as much as a Icgisldllve 

enactment which discriminates between different classes in an uncons- 
titutional- manner. i 


a 

If the Legislature docs not lay down or indicate any atindiard 

Executive or of an Officer but confers absolute. 

Executive or upon the Officer, the 
validity of such an act will be open to chaUenge under Art. 14. - 
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Right to Freedom (Article 19) 

, Mohammed Yasin K.. The Town Area Committee, Jalalabad. 

(1952)5.C.i2. 572 

Under Article (.)(g) of 'he <>n.imn^, 

right to carry on any occupation ^uthoritv of the State to make 

triction on this unfettered ngh . occupation trade or business 

a law relating to the ^rticFc. In the above case tbe 

as is mentioned in Clause o or r.f a licence fee on a 

question was raised Uv^was an infringement of the 

business without the Constitution. The Supreme 

fnndamental right guaranteed under Further it 

Court held that such imp ' j an occupation could not be 

observed that if a licence lee imp - d no question of 

Justified on the basis of anj N ai d la unreason- 

:birr«"dcdrrnd :ec?;snril? infringe .he fundamental r.gh, o, 

rl-m Singh and o.hers , r. Uegiona. Transpor. An.horUy, 
Calcutta and others^ 

This case came up before the Surrem^tC^J'^lJ^ 

civil appeal, relating '”'‘’"j,“‘""?rhe point at issue was whether th.s 
fixing of lower tariffs for hem- holders to carry on occupa- 

infringed the fundamental guaranteed by Articles 19 and 14 

rion or to equal protccnon h^ R introduction ol small 

of the Constitut.on. Th for them was based on a rational 

raS and the fixing ot a lower ,ar,lM or 

classification and there v as " . . ofbiggcr taxis were not pre- 

Constitution ; (ii) ayhc and plying their laxrs, there 

vented from carrying o" (g)ofthc Constitution. 

u-as no infringement of Article .9 ( ^ adiveredtbe 

L""'- by this Court 

judgment observed : shoild not adopt a ^loctnna.re 

that in construing Article 1 4 th {^^.^^p.cial legislation and tha. 

approach which might wJl cho j classification is permissible, 

legislation which is based ,hcrc is sufficient basis 

A law applying to a class statutory discrimination cannot be 

^ e « for it In Other words, a ■ c ♦>,/. laws if anv statement 

or reason tor it. . jotcction of the laws, ir anj 

set aside as the ^cn of equa P 

of facts may reasonably the contention that the 

^n"^'‘'-rwnu?d b "ng ab^^^ a total stoppage of the 

introduction of small taxis wou d^^^^ taxi-owner in a 
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*9 (*) (g) declares that all citizens have the right to practise any 
profession, carry on any occupation, trade or business. Nobody has 
denied to the appellants the right to carry on their own occupation 
and to ply their taais. This Article does not guarantee a monopoly to 
a particular individual or association to carry on any occupation and 
if other persons are also allowed the right to carry on the same occupa- 
tion and an clement of competition is introduced in the business, that 
does not, in the absence of any bad faitli on the part of the authorities, 
amount to a violation of the fundamental right guaranteed under 
Article 19(1) (g) of the Constitution.” 

5. The State of West Bengal I's, Subodh Gopal Bose and others. 

(1954 S. C. H 94 ) 

In this case which related to acquisition of property by the State 
for a public purpose, the Chief Justice Patanjali Sastri held that the 
word “hold” in Article 19(1) (g) means “own” and this clause gives 
we citizens the abstract right to acquire, own and dispose of property. 
The Chief Justice further held that this Article docs not deal with the 
concrete rights of the citizens of India in respect of property so 
acquired and owned by him. These concrete rights, he observed, 
were dealt with in Article 51 of the Constitution which protects the 
*u*^^c^* property by defining fhe limitations on the power of 

me State to take aw’ay property without the consent of the owmer. 
Clauses (1) and (2) of Article 3 1 are not mutually exclusive in scope and 

content, but should be read with and understood as dealing with the 
same subject. 

According to Justice S. R, Das, the co-relation between Arti- 
cle 19(1) (f) and Article 31 is that if a person loses his property by 
reason of its having been compulsorily acquired under Article 31, he 
loses his right to hold the property’ and cannot complain that his 
tundamcntal right under Article 19(1) has been infringed. The tights 
enumerated in Article 19(1) subsist while the citizen has the legal 
r^acity to exercise them. Elaborating the idea further. Justice Das 
observed that the true scope and effect of Clauses (1) and (2) of 
Article 3 1 is that Clause (i) deals with the deprivation of property 

in exercise of ‘po//ie poiygr' and enunciates the restrictions which the 
tramers of the Indian Constitution though necessary or sufficient to be 
placed on the exercise of that power and that Clause (2) deals with 
the exercise of the power. These limitations constitute the citizens* 
tundamcntal right against the State’s power of domain. 

4. Dwarka Das Srinivasa of Bombay vs. The Sholapur Weaving 

and Spinning Co. Ltd. and Others. 


! (lUo4S.C. 119) 

discussion on Article 51 (a) of the 

fen Court reversed a„^ e«Uer 

OKBion of the Bombay H.gh Court. The main issues for the con- 
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■■£ 5 : 

H"; 

Article 14 Article 19 ^ tuy^ r^rAin^nce the Government 

Attorney-General that in promu g 1 6 afFaiVs of the company 

had merely taken ' Vah^“ t “kh '”om . Cher juSges 

was rei'ted- I." -overstepped the limits of legidmate 

concurred, the impugned i^Cjinoed the tundamental rights of 

social control leg.slat.on ^as "f ,hc Constitution.” 

the company ^D^/’.he ,Vc, has -far overstepped 

the limits rf'^poUce power' p^wef o^emi 

held to offend the prov.ston "f 

In mn' of the obone vision of the Snprente Court, n 

in the Conttitutlon ^ ^, 3 <„i,.ion. r954. 

5. The State of V. P. 1 r the P' of the 

This case arose out "f Jijed L^fwing minimum rates 

Minimum Wages Act, 19*1 » '■ ^ -j-j , petitioners had contendec. 

of wages in certain ^mp oyment.. l upon the 

that the Minimum Wages Ac p . ^ was prevented from carry- 

ing on trade or u,c were also restricted, inasmuch as he 

was disabled from working This, the petitioner contend- 

ef ‘ttog^'^heir guaranteed under Art.clc 

J9(')(s)- , , I .livcred by ]usticc B. K. Mukherjee 

The unanimous judgn^ent d l.vc^ interfered to soriie 

said that though the restr.ct.c n nupos^^^.y^^ p,,,an.ced -dor Art 

e-^tent with the freedom of trad being imposed in the interest 

dc7;(T)(g). .hey were ' bT .he .e.ms of clause (y) 

of Article"^” «f . -It can scarcely be disputed 

The Judgment further which ensure not only bare 

52 
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in any sense be said to be unreasonable. On the other hand, tjbe 
employers cannot be heard to complain if they are compelled to? pay 
minimum wages to their labourers even though the labouter9,«.on 
account of their poverty and helplessness, are willing to work qp 
lesser wages.” i ;{;•;• f 

FREEDOM OF PERSON (ARTICLE 21)- ^ 

Shrimati Vidya Verma Through R. V. S. Mani Vs. Dr: Shiv 
Narain Verma. 

(iorj.'j n S.C,R^ 983. A, I. R, lO.'.n s C. 108) 

This was a petition under Article 32 of the Constitution for a 
writ in the nature of habeas co^us. Dismissing the petition, the 
Supreme Court decided the following point of constitutional, import: 

No question of infringement of any fundamental right under 
Article 21 arises where the detention complained of is by a private 
person and not by State or under the authority orders of a State,; and 
the Supreme Court will not, therefore, entertain in such a case an 
application for a writ of habeas corpus, under Article .32 of the 
Constitution. 

t 

FREEDOM OF RELIGION (ARTICLE 25) ' ; 

Rati Lai Panachand Gandhi Vs. The State of Bombay and others. 

« 

(Supreme Court Reports Vol. V, Part X, Pfoo< Dec- 1955) 

This case was decided by the Supreme Court in appeal against 
the judgment of the Bombay High Court. The appellant, the manager 
of a Jain public temple, had taken objection to certain sections of the 
Bombay Public Trust Act, 1950, relating to the appointment of the 
Charity Commissioner as a trustee of any public trust by the court 
without any reser^'ation in regard to religious institutions like temples 
and maths. 

T) c Supreme Court which reversed the judgment of the High 
Co’ • ..cid that a religious sect or denomination has the undoubted 
rig’ ' guaranteed by the Constitution to manage its own affairs in 
mat: s of religion and this includes the right to spend the incotfie 
of the- trust for religious purposes and for the objects indicated by the 
founder of the trust or established by usage. . The Coutc further 
ruled that to divert the trust property or funds for purposes, which 
the Charity Commissioner or the Court considers expedient or proper, 
although the original object Of the founder can still be carried out,: is 
an unwarrantable encroachment on the freedom of religious instifu> 
tions in regard to management of their religious affairs. Therrfbre, 
clause (5) of Section 55 of the Bombay Public Trust Act which com 

tfflned the offending provision was declared »/Pra vires of the CottS- 
htutioo. 
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The important point that arose out of the judgment was that the 
right of management vesting in a religious body was a tundamental 
riSht which no legislation could take away. On the other hand, as 
relards administrftion of property which a religious ^ 

entitled to own and acquire, it has undoubtedly the right to adnunister 
such Dropertl^. This means that the State can regulate the admimstra- . 
tion of trust properties by means of laws validly enacte * 
rcTgrous deamination itself which has been .'fe ”ght to 

S .lli'i »' S‘»' i" ‘S 

other secular authority amounts to violauon of Artici (. ; 

Constitution. 

RIGHT TO PROPERTY (ARIICLE 31) 

Rat Sahib Ram Jawaya Kapur and others I/r. The State of Punjab. 

{A. 1. R- 1 S. C. 

This case arose on. of a peti.imt hj- 
publishers of school text ^^ntire work of preparing. 

Government, which ha^d a to schools exclusively under 

publishing and the question whether this contravened 

Its own control, ^ of freedom to carry on their 

the publishers the action of the 

own trade, the Suprtni amount to any violation of 

it tTdgE:Tp4c^:;:« 

The State of Bombay Vs. Ali Gulshan 

(1955 i/ 5. C. fi. 867. a/io /I. 

. Article U arose out of requisitioning of private 

‘ • -Two cases under Article j B,,mbav under the provisions of 

premises by the State for housing 

an officer of the f Ceign consulate. The petitioners 

house a member of the staff . ^ cases the requisition was for a 

contended that in .phe guP^c Court upheld the action of 

bona fide public while acknowledging that it was difficult to 

the State Government, '^^hile ackn h ^ held that the 

define precisely the «P“’ wh ch'^.hc gem-ral interest of the eom- 
phtase includes > P“X ;ar.icriaJ interest individual, .s d.tectly 
Unity, as °PP°»'=<L'° 'UP^Surt- however, felt that in e«h case 
and Vitally .<^onafci- ^e Cou dimmed to deter- 

'r„rwt ther“1!^ P-^ 
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Thakur Amar Singh Ji Vs. State of Rajasthan. 

(i955 S. C- or A. I.R. 1906S.C. 5 \\ 

A number of petitions were filed under Article 51 of the Cons- 
titution challenging the validity of the Rajasthan Land Reforms 
and Resumption of Jagic’s Act, 1952. The Supreme Court dismissed 
the petitions and held that the impugned Act was valid. It held that 
objections raised as to the validity of the Act on the ground that it 
did not provide for payment of compensation, that there was no 
public purpose involved in the resumption and that therefore it 
contravenes Article $ I (i) or that the provisions of the Act ofiend 
Article 14, arc barred by the provisions of Article 31-A of the Cons- 
titution. Even apart from 31- A, the impugned Actmustbe held to 
be supported by public purpose and is not an contravention of Article 
51 (2). Nor is there a contravention of Article 14, asunder the Act 
all jagirs are liable to be resumed, no power having been conferred on 
the Government to grant exemption. 

The State of Bihar K.f. Maharaja Sir Kameshwar Singh of Darb- 
hanga. 

(1952 5. C.R. 88») 

In this case the validity of the Zamindari Abolition Acts in 
Bihar, Madhya Pradesh and Uttar Pradesh came up for decision 
before the Supreme Court. Important points of crnstitutional con- 
sequence were decided in the case. It was, for example, held that 
expropriation of private property can be lawful only, and can be 
acquired for public purpose if due provision is made for the payment 
of compensation. It is not, however, necessary to state in express 
terms in the statute itself the precise purpose for which the property is 
being taken, provided from the whole tenor and intent of the Act it 
could be gathered that the property was being acquired either for the 
purpose of the State or for the purpose of the public and that the 
intention was to benefit the community at large. The Legislature is 
the best judge of what is good for the community. All the three 
Zamindari Abolition Acts except sections 4 (b) and 23 (f) of the Bihar 
Act, were, therefore, valid. 

The State of West Bengal is. Mrs. Bela Banerjee and others. 

c. R. 558 

Wliilc it is ttuc that the legislature is given the discretionary 
power of laying down the principles which should govern the deter- 
mination of the amount to be given to the owner or the property 
appropriated, such principles must ensure that what is determined- as 
payable must be compensation, that is, a just equivalent of what the 
owner has been deprived of. Within the limits of this basic tequire- 
of full indemnification of the expropriated owner the Constita- 
tioaallows free play to the legislative judgment as to what principlcA 
should guide the determination of the amount payable. 
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The fixing of an an^ior date 

may not, in certain circumstance- the proposed scheme of 

requirements as for instance in launched and prices rise sharply 

acquisition becornes known befo the fixing, 

in anticipation of the ^ relation to the value of the. 

of an anterior date, -'f h=ive no 
land when it is acquired, may be. mam > 

cd as arbitrary. Nagappa and another. 

Writ of Certiorari-T. C- Ba^pp ^ ^ 

(Supreme court Repor 

This case arose out of an Supreme Court of India 

sore High Court. I", “kerning the issue of a writ of 

enunciated the general " ,,.nt of certiorari can 

certiorari. The Court bcld th validity of judicial acts, 

of only to remove "‘^>jhc''cNcrcrsc 

which expression includes the ' persons obliged to cxer- 

administrative bodies or o‘h"“ “'""^erSe the 

.i“^Vwth"o?ce"tiomrrth"c supcrjor^court does^no.^eaere.se^^^^^ 

He^ht Ilf an appellate tribunal, ''ij ()„cs not review the evidence 

S in a'^ supervisory cap.c.n'- . „„„ i, b..sed, nor does 

upon which the dctcrmman«;^ of^ h 

it substitute its own vies . ordinances or Orders of 

Miscellaneous Cases Relating to Acts, 

Government. ,ri,„ i,™n ton. d,i ir.v, 

.. a »,ith a view to removing the 
This Act was passed by B^^ial scrutiny and also to put an 
inrlari abolition measures ,_asutcs. The zammdars, whose 

■iSiS 

latcd by the Constitu consideration in this rase 

A significant point Supreme Court to enquire into 

.. whetner it was open the abolition of the zamm- 

lion of “pttblic purpose Tustice Mahaian, in his majority. 



f6i DEVELOPMENT & WORDING OP INDIAN CONSTITUTION 


principles on Xirhich the Constitution oflndia is based.** The purpose 
of the acquisition contemplated by the impugned Act,** he further 
observed, “is to do away with the . concentration, of big blocks of 
land and means of production in the hands of a few individuals and 
to distribute the ownership and control of material resources which 
come in the hands of the State so as to subserye the common good ' 
as-beat as possible.*’ 

It will be seen that the learned judge turned to the IDirective 
Principles of State Policy to find justification for ,tho great agrarian fe-*^ 
form contemplated in the zamiedari abolition measures. These prin- 
ciples are not enforceable by any court but they are, nevertheless, 
fundamental in the governance of the country and the State is duty 
bound to apply them in making laws. The phrase “public purpose, ‘** ‘ 
Justice Mahajan pointed out, had to be construed according to the ’ 
spirit of the limes in which a particular legislative measure was enacted, 
and the legislature rather than the Court was the best judge of what 
was for ihe public good. 

Bombay Cases relating to Admission in Anglo-Indian Schools 

In this case Article 29 (2^, g jArantccing the right of admission, 
into State-managed educational institutions without any distinction of 
religion, race, caste or language, etc., and Article 337 making special 
provisions with respect to educational grants for the benefit of the 
Anglo-Indian community came in for interpretation, Bombay Govern- 
ment had issued a circular banning admission of non-Anglo-Indians 
or pupils of Asian dc<:cent to Anglo-Indian schools teaching through' 
the medium of English. The Supreme Court held- that the order 
was bad and it contravened the above-mentioned Articles of the Cons- 
titution. 

On the facts c>f the case, two questions arose for consideration : 
(i)' the right of pupils who were not Anglo-Indians or who were of 
Asian descent to be admitted to Barnes High School which was a 
recognised Anglo-Imlian School imparting education through the 
niedium nt English ; and (2) the right of this School to admtt non- 
Anglo-Indian pupils and pupils of Asian descent. 

The judgment said that the arguments advanced by the Attorney 
General overlooked the distinction between the object dr motive 
underlying the impugned order and the mode and manner adopted 
therein achieving the object. “The object or motive attributed by 
the learned Attorney-General to the impugned order is undoubtedly, 
a laudable one but its validity Iws to be judged by the method of its 
'T^fitation and its effect on the fundamentaL right guaranteed by Article 
29.(2).-“ V- .V 


Justice Das said : “ The laudable object qf the impugned order 

prohibition of Article 29(2) because the effect 

.involves infringement of this fundamental ri^t,-afiJ tbaf 
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tax on dealers outside the State till Parliament by law lifted the 
restrictions on the imposition of such taxes prescribed by Article z86 
of the Constitution. In doing so the Court reviewed one of its own 
earlier decisions given in a Bombay case. It had then held that 
Article 286 (i) (A) read with the explanation thereto and construed in 
the light of Articles 501 and 304 prohibited the taxation of sales or 
purchases involving inter-Statc elements by all States except the 
State in which the delivery of the goods was so made as to convert 
such inter-State transactions into intra-State transactions and to take 
them out of the operation of clause (a) of that Article. 

The majority judgment which was delivered be Justice S. R. 
Das held that the earlier decision of the Court in the Bombay 
appeal was open to review and that the Court was entitled to 
re-examine Article 286 in order to ascertain its true meaning in the 
light of the present appeal. Justice Das observed : “We are definitely 
of opinion that, until Parliament by law made in exercise of the 
power vested in it by Clause (2) provides otherwise, no State can 
impose or authorise the imposition of any tax on sales or purchase 
of goods when such sales or purchases take place in the course of 
inter-State trade or commerce and the majority decision in the State 
of Bombay Vs. the United Motors (India) Ltd. in so far as it decides 
to the contrary cannot be accepted as well founded on principle or 
authority.” 

Prevent he Detention ense. A. K. Gopa/nn V .The State of Madras 
{i9;o)S.C. ]. The Preventive Detention Act 4 of 1950 passed 
by Parliament directed the detention of a person if his activities were 
prejudicial to the security of the state. This power of detention could 
be exercised by the District Magistrate or a subordinate officer. 
Section 14 of the Act prevented the detained person from disclosing to 
any one the contents of any communication to him of the grounds of 
his detention. The detenue A. K. Gopalan moved the Supreme Cotxt 
under Art 32, and challenged the validity of Preventive Detention. 
The Court heUl by a majority the Detention Act valid but unanimously' 
held section 14 ultra vires. The Court also held that due process of 
Ian d' r .t find place in Art 21. In the case Art 19 did not apply, only 
Art 22 applied. ‘ * 

Art 19 oDly safeguarded the right of citizens who were free and not in the 
of those who suffered total deprivation of freedom. The latter is (tovemed bv 22 
(3) (4) and (5). ^ 



